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Docket Entries 


[Northern District of Illinois ] 


70 C 820 


PROCEEDINGS 
Filed Notice 


Filed Answer of Jes ip and Lamont and John J. 
Dunphy to complaint 


Filed Notice of Motion 


Filed Motion to extend time to answer or other- 
Wise plead tu complaint 


Time for defendants Delbert W. Coleman and 


William Scott to file a responsive pleading to 
the complaint be and is extended to and in- 
eluding June 16, 1970—Hoffman, J. 

Mailed nutices 6-10-70 


Filed Notice of Motion 
Filed Motion of Plaintiffs 


Plaintiffs motion for an extens on of time to file 
a memorandum in opposition to the motion of 
defendants John J. Dunphy and Jesup and 
Lamont to transfer pursuant to 28 USC 1404 
(a) entered and continued to June 16, 1970 at 
10:00 a.mn.—Hotfman, J. 

Mailed notices 6-10-70 


Filed Appearance of Jerome J. Londin one of 
the attorneys for defendant 


Filed Affidavit rule 39 
Filed Notice of Motion 


riled Motion 


A-2 


Docket Entries 
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DATE PROCEEDINGS 


6-16-70 ORDERED (1) defendants William Scott, Del- 
bert W. Coleman and F.O.F. Proprietary 
Funds, Ltd. shall have to and including July 
15, 1970 to join in the pending motion of de- 
fendants Jessup and Lamont and John J. 
Dunphy to transfer and to file memoranda in 
support thereof. Plaintiffs motion for an ex- 
tension of time to file a memorandum in oppo- 
sition to the motion of defendants John J. 
Dunphy and Jseup and Lamont to transfer 
pursuant to 28 USC 1404 (a). (2) Plaintiffs 
shall have to and including August 4, 1970 
to file a response to the transfer motion and 
the memoranda filed in support thereof. (3) 
Defendants William Scott and Delbert W. Cole- 
man shall have to and including August 4, 
1970 to answer or otherwise plead to the com- 
plaint—DRAFT—Hoffman. J. 

Mailed notices 6-18-70 


6-16-70 Enter order authorizing Jerome J. London of 
the New York Bar to enter appearance on 
behalf of defendants Dumphy and Jesup and 
Lamont allowed—Hoffman, J. 

Mailed notices 6-18-70 


6-17-70 Preliminary pre-trial heard, cause to retain its 
place on the calendar—Hoffman, J. 
Mailed notices 6-22-70 


7- 2-70 Time for defendant F.O.F. Proprietary Funds 
Limited to file a reply memorandum to plain- 
tiffs memorandum in answer to motion to 
transfer be and is extended (5 days) to and 
including August LO, 1970. Motion for said 
defendant for extension of time to answer or 
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otherwise plead to the complaint denied— 
Hoffman, J. 
Mailed notices 7-6-70 


On Courts motion cause placed on call of cases 
holding place for trial Calendar No. 111- 
Hoffman, J 
Mailed notices 7-8-70 


Filed Notice 


Filed Supplemental affidavit im support of mo- 
tion by Defendants John J. Dunphy and Jesup 
and Lamont to transfer 


iled Notice of filing and Motion of Vetcudant 
arvin/Dohrmann Co. to Transfer 


iled Memorandum of Defendant Parvin/Dohr- 
nann Co. in support of Motion to Transfer 


‘iled Affidavit of Stephen C. Sandel ind Ex- 
hibits 


‘iled Notice 


‘iled Supplemental Affidavit in support of mo- 
tion of defendants John J. Dunphy, and Jesup 
and Lamont to transfer pursuant to 28 USC 


1404 


Enter order for leave to file supplemental affi- 
davit in support of motion to transfer—Rob- 
son, ah: 

Mailed notices 7-20-70 


7-15-70 Filed Notice 


7-15-70 Filed Motion of Delbert W. Coleman and William 
C. Scott to transfer this action to the Southern 
District of New York pursuant to 28 USC See. 
1404 


DATE 


7-15-70 
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Filed Memorandum of Delbert W. Coleman and 
William C. Scott in support of their Motion 
to transfe1 

Order leave to defendants D. W. Coleman and 
W. C. Scott to file instanter motion to transfer 
and supporting memorandum with plaintiffs to 
respond by August 4, 1970—Robson, J. 
Mailed notices 7-20-70 


‘iled Answer of Parvin/Dohrmann Co. Ine. to 
complaint 


Filed Answer of F.O.F. Proprietary Funds Lim- 
ited to complaint 


Filed Memorandum of Plaintiffs in opposition to 
defendants motions to transfer this action pur- 
suant to 28 USC 1404 (a) 


Filed Answer of William C. Scott 
‘ed Answer of Delbert W. Coleman 


Filed Motion of F.0.F. Proprietary Funds Ine. 
to extend time 


inter order motion of F.0.F. Proprietary Funds, 
Limited to extend time to reply to plaintiffs 
memorandum in opposition to defendants mo- 
tions to transfer pursuant to 28 USC 1404 (a) 
to and including August 17, 1970 granted— 
Lynch, J. 
Mailed notices 8-7-70 


Filed Reply memorandum of defendants Cole- 
man and Scott in support of their motion to 
transfer this action pursuant to 28 United 
States Code 1404(a). 
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DATE PROCEEDINGS 


8-17-70 Filed Memorandum of defendant F.O.F. Pro 
prietary funds, Limited in reply to Memoran 
dum of plaintiffs in opposition to defendants 
motion to transfer pursuant to 28 U.S.C. 
1404(a) 


on 


25-70 Motion of defendant to transfer this case to the 
Southern District of New York, allowed. 28 
United States Code, Section 1404(a).—Hoff- 
man, J. 
Mailed notices 8-27-70 


s. 


8-25-70 Filed Memorandum of Decision 
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DATE PROCEEDINGS 


Oct. 5—70 Filed papers originally filed in U.S.D.C. of 
Illinois, were this day filed, Complaint 
summons, Docket sheets, ete. Mailed 
Rules 3 & 4-Jury Demand by PItff. 


RECORD ON PROCEEDING SDNY. 


Filed stipulation of substitution of attor- 
neys. Olwini Connelly, Chase & O’Don 
nell & Weyh.” are substituted in place 
of MeDermott, Wili & I:mery, as attys. 
for defendant Parvin/Cohrman Co, 


Filed Pitft's notice of appearance. 


Filed Pltff’s notice to take deposition of 
Delbert W Coleman on 11-22-71, & re- 
quests for production of documents under 
Rule 34. 


Filed Pltffs notice to take deposition of 
Win. C Scott on 11-29-71, & Requests for 


’ 


production of documents under Rule 34. 


Filed Plitffs notice to take deposition of 
Parvin/Dohrmann Co. Inc. now known as 
Reerion Corp. on 11-15-71, & Requests for 
production of decuments under R. 34. 


Filed affdvt & stip of substitution of atty. 
for deft—So ordered—Gurfein, J. 


Filed stip & order that time for defts’ 
Parvin/Dohrmann Co., Delt. ~t Coleman 
& William Scott to respond co pltffs’ re 
quest for production of documents ts ext. 


: 
| Jan. 
Jan. 
Jan. 
° 
Jan. 
Feb. 
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DATE 
i—72 
7 ms) 
i—72 
19—72 
1972 
28-79 


PROCEEDINGS 


to 11-29-71; deposition of deft Recrion 
Corp. is adj. to 12-7-71; deposition of deft 
Delbert Coleman is adjourned to 12-14-71; 
deposition of Seott is adj. to 12-21-71— 
So ordered—Bonsal, J. 


Filed stip & order that deposition of deft 


Recrion Corp. is adj. to 1-12-72 & dep- 
osition of deft Coleman is adj. to 1-19-72 
& deposition of deft Wm. Scott is adj. to 
1-26-72—So ordered—Pieree, J. 


Filed stip & order that time for def 
Parvin/Dohrmann Co., Delbert Coleman 
& Wm. Scott to respond to pltffs’ request 
for production of documents is extended 
to 1-10-7:--So ordered—Pierce, J. 


Filed Stip & Order that the time within 
which defts Parvin/Dohrmann Co Ince., 
Delbert W Coleman and Wm. C Scott 
shall respond to pltff’s request for pro- 
duction of documents Under Rule 34 is 
hereby ext. to Feb 15 1972. So Ordered— 
Weinfeld J. 


Filed Stip & Order that the deposition of 
deft Delbert Coleman is adj. to 2-22-72 
‘hat the deposition of Wm C Scott is adj. 
to 2-29-72 and that the deposition of 
Reerion Corp. is adj. to March 7 1972, 
So Ordered—Weinfeld J. 

Filed Stip & Order that deposition of D.W. 
Coleman is adj. to 4-5-72 and deposition 
of Wm. C. Seott and Recrion Corp. are 
adj. to 4-12-72 and 4-19-72 respectively. 

So. Ordered—Tenney J. 


A-8 


Doc het Entric Ss 


ithern District of Neu York | 


PROCEEDINGS 


Filed stip & order that deposition of deft 
Coleman is adj. to 4-19-72 at same hr. & 
place; deposition of deft Seott is adj. to 
4-26-72; deposition of Reecrion Corp. is 

adj. to 5-3-72—So ordered—Motley, J. 


Filed stip. and order that the firm of Mil 

grim, Thomajan and Jacobs is substituted 
as attys. of record for the deft. FOF 
PROPRIETARY FUNDS, LTD. in place 
of Paul Weiss Rifkind Wharton 


nd Gar 
rison. So ordered, Stewart, J. 


w/J ) 

Filed stip. and order that Townley, Jpdike, 
Carter and Rodgers be substituted in 
place Pollack, Singer for deft. Parvin 
Dohrmann Co., Ine. (now known = as 
Recrion ( orp.) So ordered, Stewart, J. 
(wy J) 

Mailed notice of reassignment. 


PRE-TRIAL CONFERENCE HELD 
Schreiber 

PRE-TRIAL CONFERENCE HELD 
Schreiber 

Filed Pitffs. request for prodnetion of docu 
ments to deft. Jesup & Lamont. 

Filed Pltffs. request for production of doe 
ments to deft. John J. Dunphy. 


Filed Plitffs. request for production of doeu- 
ments to deft F.O.F. Proprietary 


Ltd. 


Kunds 


Filed Pitffs. cequest for production of docu- 
ments to dett 


Parvin/Dohrmann Co, Ine. 
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Filed Plttfs. request for production of docu- 
ments to deft. William C. Scott. 


Filed Pltffs. request for production of doeu- 
ments to deft. Delbert W. Coleman 


Filed Pltffs. Notice of Depostion of Delbert 
W. Coleman on 5/1/75. 

Filed Pitffs. Notice of Deposition of Parvin/ 
Dohrmann & Co. Ine. on 5/6/75. 

Filed Pitffs. Notice of Deposition of Jesup 
& Lamont on 5/8/75. 

Filed Plttfs. Notice of Deposition of F.O.F. 
Proprietary Funds Ltd. on 5/9/75. 

Filed Pltffs. Notice of Deposition of John 

J. Dunphy on 5/7/75. 


Filed Pltffs. Notice of Deposition of Wil- 
ham C. Seott on 5/5/75. 


Filed Defts. Memorandum of Law. 


Filed Defts. affidavit and notice of motion 
for an order to dismiss complaint. ret. 
0/2/75. 

Filed Memo, End. on motion dtd. 4/29/75 
Motion denied. Wyatt J. (mailed notice) 


Filed Affidavit in opposition to motion to 
dismiss by Martin J. Shelton. 


Filed Pittfs. Notice to Produce to defts. 
Parvin/Dohrmann Co., Ine., Delbert W. 
Coleman & William C. Seott. 


Filed Stip & Order that Rosenman Colin 
Kaye Petschek Freund & Emil & Jenner 
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& Block be substituted in place & stead of 
Townley, Updike Carter & Rod 
for deft Parvin/Dohrmann Co., Ine 


Wyatt J. 


gers altys. 


75 Filed Order that the 5/2/75 order denying 
defts. motion to dismiss is amended to 
include the said order involved a control 
ling question of Law, as_ indicated. 
Wyatt J 

Filed Affidavit of Personal Service by 


Edward ‘T. Walsh on 5/1/75 Served John 
J. Dunphy. 


Filed Affidavit of Personal Service by 
James P. Pettit on 5/2/75 Served Paul 


A. Murphy. 


Filed Affidavit of Personal Service by 
James P. Pettit on 5/1/75 Served Allen 
& Co. 

Filed Affidavit of Persona Service by 
James P. Pettit on 4/30/75 Served Arthur 
Lipper Corp. 


Filed Affidavit of Personal Service by 
James P. Pettit on 5/1/75 Served Thomp 
son McKinnon Auchlis & Kohlmeyer Ine. 

Filed Affidavit of Personal Service by 


James P. Pettit on 5/1/75 Served Man 
hattan Fund. 


Filed Affidavit of Personal Service by 
James P. Pettit on 4/30/75 Served Jesup 
& Lamont. 


Filed appellants (Parvin/Dohrmann Co., et 
al) bond for costs on appeal $250. Aetna. 
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ELRERT A. YW, 
IN LH UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICL OF ILLINOLS 
EASTERN DIVISION 


CHARLES O.. FINLEY, 
SHIRLEY M. FINLEY and 
CHARLES O. FINLEY & COMPANY, INC., 


a il alas 


Plaintiffs, 
vs. 


dD 


¢ 


PARVIN/DOHRMANN COMPANY, INC., ( 
DELBERT W. COLEMAN, WILLIAM C. score, 
JESUP & LAMONT, JOHN J. DUNPHY and 

F. O. F. PROPRIETARY FUNDS, LIMITED, 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT 
Plaintiffs, CHARLES 0. FINLEY, SHIRLEY M. FINLEY 
and CHARLES 0. FIN & COMPANY, INC., by their attorneys, 
complain of defendants as follows: 
COUNT I 


AR TAM TAS 


JURISDICTION AND VEWE 


action arises under 
the Securities Act of 1933, 15 U.S.C. §§77e and 771, and 
Sections 9 and 10(b) of the Securitics Exchange Act uf 1934, 


15 U.S.C. §§78i and 783¢h), 


The matter in controversy cxceeds, exclusive of interest and 
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costs, ie sum of $10,000.00. The jurisdiction of this Court 
is invoked under Section 22 of the Securities Act of 193° 
Section 27 of the Securities ExcHange Act of 1934, 1L5 
§§77v and 78aa. 

2. The action arises out of business transactions, 
including offers and sales, that took place within the 
Northern District of Illinois. 

PLAINTIFFS 
3. Charles 0. Finley (hereinafter Finley’) is a 


r sident of La Porte, Indiana, and is the President and Chief 


Executive Officer of Charles 0. Finley & Company, Inc. 


4. Shirley M. Finley (hereinafter "> 
is a resident of La Porte, Indiana. 
5. Charles 0. Finley, & Company, Inc. 
"Finley Company") is an Illinois corporation with its princi- 
pal office in Chic#0, {llinois. 
DEFENDANTS 
6. Parvin/Dohrmann Company (hereinafter "Parvin/ 


Dohrmann") is a Delaware corporation engaged in the business 


_ . ann 


= on te San we ans 
UpclYacands CaG4MmVG y 


of acquiring or attempting to acquire gambling casinos, and 
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moting the sale attempting to enhance the market 


valuc of its own securitics. Parvin/Dohrmann transacts busi- 


ness, has agents, and may be found in the Northern District 
of Illinois. Parvin/Dohrmann is he nade a defendant 
herein 
Delbert W. Coleman (hereinafter "Coleman") is 
the former airmar f the Board of Directors and Chief 
beicide se haa Officer of Parvin/Dohrmann. Coleman resides in 
eleman is hereby made a defendant herein 
William C. Scott (hereinafter "Scott") 
President and Director of Parvin/Dohrmann. Scott maintains 
a residence in Las Vegas, Nevada. Scott participated in 
business transactions, including the offers and sales, which 
in the Northern District of Illinois out of which 
action arises. Scott is hereby made a defendant herc:n. 
9. Jesup & Lamont (hereinafter "Jesup"') is engaged 
in the business of buying and selling securities. Jesup is 
registered with the Securities and Exchange Commission, 


a memher of che New York Stock Exchange and the Americén 


oS 8 eel gk ae ed 
Wiisearh ctl & bivsye eS 
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Jesup participated in the business transactions, including 

the offers and sales, which took place in the Northern District 
of Illinois out of which this action arises. Jesup is hereby 
made a defendant herein. 

10. "John J. Dunphy (hereinafter "Dunphy") is a 
cial in Jesup and maintains a residence in Dacien, Connecticut. 
Dunphy participated in the business transactions, including the 
offers and sales, which took place in the Northern District of 
Illinois cut of which this action arises. 


made a defendant herein. 


ll. F. OO. F. Proprietary Funds Limited (hereinafter 


"F. O. F.") is a Canadian corporation with offices at 

119 Rue de Lausanne, Geneva, Switzerland. F. O. F., directly 

or indirectly, is engaged in the business of operating gawbl- 
ing casinos and of buying and selling securities. F, 0. F. 
participated in the business transactions, inciuding the offers 
and sales, : lace in the Northern District of Illincis 
out of which this action arises. F, 0. F. is hereby made a 


defendant herein. 


12. The common stock of Parvin/Dohrmann is registered 


with the Securities and Exchange Commission pursuant to the 
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Securities Exchange Act, 15 U.S.C. §78 1, and is listed on 
the American Stock Exchange. During the year 1967 said stock 
traded at prices which ranged ee $12.25 and $19.50 per 
share. 
13. Prior to 1968 the principal business of Parvin/ 
Dohrmann was the business of supplying food preparation and 
service equipment to hotels, restaurants and institutions. 
14. Tne operation of gambling casinos, subject to 
ertain restrictious and regulations, is and for many years 
has been lawful in the State of Nevada. Prior to 1967, how- 
ever, few if any publicly owned corporations were engaged 
in the business of operating gambling casinos. 


15. Effective as of a date on or before January l, 


1968, Parvin/Dohrmann acquired operating control of the Fremont 


Hotel and Casino in Las Vegas, Nevada. 

16. In September, 1968, stockholders of Parvin/ 
Dohrmann approved the acquisition, effective as of July 1, 
1968, by Parvin/Dohrmann of operating control of the Alladin 
Hotel and Casino in Las Vegas, Nevada. 

17. During the first nine months of 1968, largely 
as a result of the acguisilion of operaling conirol of the 


Fremont and Alladin Casinos, the market price of Parvin/Dohrmaan 
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stock increased 
of about $35.00 per share 


ACQUISITION OF 
SHARES BY I 


18. In or before 


formed a group of associates to join with 


of 300,000 shares of Parvin/Dohrinmann stock. 
October 25, 
shares at a price 
ment for said shares was completed on or 
1969. 

19. In connection with the 
paragraph 18, defendant 
Parvin/Dohrmann 
credit. Continuously thereafter, 
Coleman and has been a member of 
Coleman who, under the direction 
and controlled Parvin/Doln 


hereinartc 


paragraph 16, Cotes 


all of the capital 
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corporal L10oONn 


Zk; In or about October, 1968, defendant F. O. F. 
entered into an agreement with Coleman to purchase 81 
shares of Parvin/Dohrmann stock. At the time of the execu- 
tion of said agreement, F. O. F. and Coleman knew, or shoul.d 
have known, that F. O. F. could not own shares of a corpora 
tion engaged in the business of operating gambling casinos in 


7 
WeVada and, t any shares of Parvin/Dohrmann pur- 
chased by F. 0. F. would have to be prompt] 
F. O. F. purchased said shares with a view to their resale 
and was an underwriter within the meaning of Section 2(11) of 
the Securities Act of 1933. To facilitate the resale cf said 
shares to the public, in October of 1968 Coieman agreed with 
F. O. F. that he would cause Parvin/Dohrmann to file a Registra- 


tion Statement covering said shares. 


SCHEME TO DEFRAUD 


- : p - 
22. Comuencing in or about Octobcr, 1965, the exact 


>] 
date being mkn 1 to plaintiffs, def2ndants entercd into an 
understandinz, agreement or conspiracy to manipulate and en 
hance ihe macket price of Parviu/Dohrmann stock by moans of 
devices, schemes and artifices to defraud members of the 
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investing public, including the making of untrue statements 
of material facts and the omissions to state matcrial facts, 
and the engaging in acts and practices which would necessarily 
operate as a fraud and deceit upon persons considering the 
purchase or sale of Parvin/Dohrmann stock. 
23. The terms of the aforesaid agreement included, 


inter alia, the following: 


A. Defendants agreed to purchase for themselves 


and to cause others to purchase substantial amounts 


of Parvin/Dohrmann stock for the purpose of creating 
actual and apparent market activity in the stock 
which would ti.creby induce the purchase of Parvin/ 
Dohrmann stock by others, restrict the floating supply 
of such shares on the market, and cause the market 
price of such shares to i:se. 

B. Defendants agreed to tout the shcres of 
Par: in/Dohrmann to certain large institutional and 
other investors, and to make available *o such large 
institutional and other investors certyin 
information concerning Parvin/Dohrmann, its business 
prospects, proposed acquisitions and mergers, in form 


not available to the ge 
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which did not comply with rules and regulations 
of the Securities and Exchange Comnission applicable 
to the public offering of shares. 

C. Defendants curther agreed to make private 
and public statements to potential investors and 
stockholders which were designed to create the im- 
pression that Parvin/Dohrmann would be successful in 
the acduisition of control of additional operations 
which would materially enhance its earnings potcr- 


tial, without disclosing material facts which would 


have informed investors of difficulties and objec- 


tions to such additional acquisitions. 

D. Defendants agreed to publish and disseminace 
press releases which bullishly described the prospects 
for Parvin/Dohrmann notwithstanding the lac’ a 
reasonable factual basis for such optimistic valua- 
tion of such shares. 


a 


E. Defendants agreed to concea!} 
to manipulate and enhance the market price of Parvin/ 


Dohrmann stock by filing false, misleading and in- 


accurate reports with the Securities and Exchange 
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Commissiou and by 


and mislcading press releases 


ACTS IN FU! job 
PRIOR i 


XANCE OF THE CONSPIRACY 


cc 
{ARCH 17, 19¢ 


bs n order to cause Parvin/Dohrmann stock to be 
24 I Jer to P /Dol n stock to b 
purchased and sold at prices which were higher than would 
have prevailed in a free and:-open markct in which the invest- 
ing public was fully informed of all meterial fact 
rvin/Dohrmann ne defendants, and each of thein, performe 
Pa /Dohrmann, the defendants, and each of thein, £ i 
or caused to be performed, the acts which they agreed iv 
perform as hereinabove alleged. Among other acts which were 
intended by defendants to enhance artificially the 
Parvin/Dohrmann stock, and which had the effect intended by 
3 
defendants, the defendants did the following: 
A. © Shortly atver he entered into the agreemert 
to purchase 300,000 shares as set. forth in paragraph 
18, defendant Coleman caused Enn Ess Realty Corpora- 
tion, a corporation owned by Coieman and members of 
1 . + : ale ~ 7 4b 
: gBS naKke +: Ss rate nase 
his family, to make over 30 separate purchases of 
Parvin/Dchrmann stock through brokers, at 
ranging from $66.00 per siitee LO 965.05 per sitdie. 
The smallest of said purchase transactions was for 
s I 


100 sheres and the largest was for 2 + shores 


A-21 
Complai 


In counection wi the transaction descr 


in paragraph 18, defendants Coleman, Scott and 


Parviu/Dohrmann filed false and inisleading report 


’ 


with the Securities and Exchange Comnission and 
American Stock Exchange. Said reports concealed 


certain material facts, including the identity of 


% ° - ' ° ° : 
certain of Coleman's associates and certain of the 


arrangements between Coleinan and said persons. 

C. On or about Januery 21, 1969, defendant 
Coleman certified that 1¢ information contained 
in a Schedule 13D, which he then filed with the 
Securities and Exchange Commission and the Americ 
Stock Exchange, was, to the best of his knowledge 
ana belief, true, complete and correct. Im fact, 
as defencant Coleman well knew, said statement ur 
lawfully failed to disclose material 


spect to the identity and background of 


of Coleman and the understandings and arrangements 


© ‘ a . me aehaen i Ir 
among said nersons yr: : to ParviasDohbrmenn. 


concealnent of such facts was unlawful and contri’! 


materially to the cnhancewent of the market price 


Parvin/Dohrmann stock which took place subsequent 


an 


uted 


nF 


ta 
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January 13, 1969, as hereinafter alleged. 

D. Prior to January of 1969, defendants Scott 
and Coleman became aware of the fact that the prior 
management of Parvin/Dohrmann had made public state~- 
ments inaccurately estimating the earnings of the 
company for the year 1968. At that time defendants 
Scott and Coleman well knew that proper accounting 
treatment of accounts receivable and certain other 


matters would require a reduction in 1968 earnings 


in the order of 4 or 5 million dollars and, therefore, 


result in a substantial n loss for 1968. Notwith- 
standing the knowledge of said facts, defendants 
decided to postpone Sentoncen of said information 

| inary 
charges for a prior year could be coupled with 
optimistic information about the prospects of the 
company. The purpose and effeci uf the conceaiment 
of such adverse information during the period between 
January and April of 1969 was to enhance the market 
price cf Parvio/Dohiwann stuck. Tie substance of the 
infermation thus concealed was required by law to be 


romptly disclosed as soon as it came to the attention 
5 


of defendants. 
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E. On or about January 27, 1969, defendants 
Scott and Coleman caused Parvin/Dohrmann to issue 
and disseminate a press release regarding the com- 
pany's acquisition of the Stardust Hotel and Casino, 
which press release stated that the purchase price 
would be "$15 million" but was false and mislead- 
ing in that said press release failed to disclose 
the material fact that a $500,000 finder's fee was 
paid to S. Korshak, a member of the Coleman 
group and constituted an additional cost of the 4ac- 
quisition above the disclosed $15 million purchase 
price. Defendants concealed said material fact because 


- 


they well knew that its disclosure might adversely 
affect tne market price of Parvin/Dohrmann stock. 
F. In or about February and March of 1969, de- 
ferndants Dunphy, Jesup, Coleman and Scott engaged 
in selective discussions with representatives of cer- 
tain institutional investors, and provided theia with 
information about Tarvin/Pohrmann, on a 


confidential basis, for the purpose of inducing such 


institutional investors to purchase Parvin/Dohrmena 


stock. Such discussions were in part held in Las Vegas, 
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Nevada, < -he expense of Parvin/Dol 

planned in a manner which would 

of the adverse information bcing \ theld from 
public by estimating future carnings on the basis, 
in part, of the possible acquisition of the Riviera 
Hotel and Casino, and by misleading the representatives 


of such investors with regard to the character, ré 


tation and identity of as 


result of said discussions, institutional investors 


e J : eae 
made large purchases of Parvin/Donrmann stock, which 


c 


purchases, as intended by defendants ad the effect 
of enhancing the price at which Parvin/Dohrmann ght 
were then and th2reafter traded on the open market. 
The nature and extent of the direct discussions be~ 
tween defendants and the represencati of such 
institutiona! investors were concealed from the in- 
vesting public. Well knowing that the statement was 
alse and misleading, in March of 1969, defer.dant 
Scott stated to the public that the management of 
Parvin/Dohrmann 


persons as to the company’ 


financial future 
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defendants Scott 
and Dunphy cau: share: f Parvin/Dohrmann 
stock held 2 Par ohrmiais Profit Sharing 
Trust to be purchased in "cross" transactions by 
three mutual fund clients of defendant Jesup. 


H. On or about March 7, 1969, defendants Scott 


and Dunphy arranged for 20,000 shares cf Parvin/ 


Dohrmann stock held in the portfolio of the Albert 
Parvin Foundation to be purchased by two mutual fund 


clients of defendant Jesup in "cross" transactions 


cu 


I. In order to offset the possibly adverse 


effect on the price of Parvin/Dohrmann stock of the 


he) 


public distribution on March 17, 1969, of an article 


in a financial publication containing adverse comments 
respecting Parvin/Dohrmann, defendants Coleman, Jesup 
and Lamont executed purchases of epproximately 18,006 


shares of Parvin/Dohrmann stock, which purchases had 


au 


the effect of arbitrarily enhancing the price of 
Parvin/Dohrmann stock. 
25. Ducing the period between January } , 1390S, 


March 17, 1969, the price of Parvin/Dohrm stock increa: 


to more than $90 per share. 
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PURCHASES BY PLAINTIFFS 


26. Shortly before March 17, 1969, 
plaintiffs' attention through the news media and other public 
information, including conversations with their broker, that 
certain large institutional investors were making purchases 


of Parvin/Dohrmann stock. In reliance on the information 


disseminated by defendants, and each of them, as alleged 


herein, and without the benefit of other material information 
which the defendants theretofore and thereafter concealed from 
the public, plaintiffs purchased shares of Perein/Dobenann 
stock as described below. 

27. On March 17, 1969, plaintiffs Finley and Mrs. 
Finley placed an order to purchase 1,000 shares of Parvin/ 
Dohrmann stock over the American Stock Exchange at a price of 


$93.50 ner share. Said i w } CONSuIMMated on March 24, 


1969, for a gross price of $93,983.50, ear he 
commission. 

28. On April 1, 1969, plaintiff Finley Company placed 

for tne purchase of 4.900 shares of Parvin/Dohrmann 

a price of $105.00 per share and an order for the 
purchase of 100 shares at a price of $104.875 per share. On 


or about April 9, 1969, plainkifl Finley Company { 


aid the yous 
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price, including commission, of $527,462.49 for said 5,000 
shares. 


29. On April 15, 1969, plaintiff Finley piaced orders, 


through a broker, for 1,000 shares of Parvin/Dohrmann stock, 


700 shares at a price of $118.75 per share and 300 shares at 
a price of $118.25 per share. On April 22, 1969, plaintiff 
paid the gross purchase price, including broker's commission, 
of $119,108.65 for said 1,000 shares. 

30. In early April, 1969, the Nevada Gaming Control 
Board took formal action which required defendant F. O. F. 
to scll its 81,000 shares of Parvin/Dohrmann stock. 

31. Well knowing that defendant Coleman had under- 
taken to cause Parvin/Dohrmann to file a Registration State-_ 
ment on Form S-l under the Securities Act of 1935, as ameaded , 
covering the 81,000 shares of Parvin/Dohrmann stock owned by 
defendant F. 0. F., and well knowing that no such Registra- 
tion Statement had been filed, defendanis Jesup, Dunphy, score 
and Coleman, on behalf of defendant F. O. F., made a public 
offering of said 81,000 shures to a selected group of prospec- 
tive purchasers and brokers representing possibic pucciletsers 
of said shares. 


32. As a vesult of the public offering alleged in 
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in parag 
their broker that said 81,( shares of Parvin/Dohrmann stock 

available for purchase at a, price of $90.00 per share 
At that time, as "esl of the unlawful acts of defendants 
hereinabcve alleged, Parvin/Dohrmann stock was trading on the 
American Stock Exchange at a price of approximately $120.00 
per share 

ee order to induce plaintiffs to purchase a 

substantial portion of said 81,000 shares for a price of $90.00 
per share, defendants, and each of them, directly or indirectly, 
represented to plaintiffs and others that they would cause 
Parvin/Dohrmann to file a Registration Statement under the 
Securities Act of 1933 relating to said ‘hares, so as to pe 


mit the public sale thereof on or before August 1, 1969. 


34. At the time said representation was made, de- 


fendants, and each of them, well knew that the filing of 
such a Registration Statement would require the disclosure 
of the material facts which had been theretofore concealed 
from the public, as well as other material] facts which might 
value of Parvin/Donhrmann stock, 
which they intended to be concealed from the public, and, 


therefore, each of said defendants had no intention of permitting 
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the 
with app] icable law 
iS fe 


and on the 


Finley, on Apri ; 96 aced an order 
for the purchase of 


ing of 1,000 shares of Parvin/Dohr 


April 28, 1969, plaintiff Finley 


including the comniss 
for said shares. 

36. In connection with 
by plaintiff Finley, defendants 
defendant F . F., requested the 
broker to sign a letter @ ein; the Parvin/Dohrmann 
being acquired trom F. would not be sold until the 
described Registr atement was filed or an unequivecal 
opinion oF «¢ 
violace ihe Securities 


ST Defendants 


said 81,0900 share 
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others without filing a Registration Statement because they 
well knew that a lawful public offering >f said stock, accorn- 
panied by the disclosure of all material facts about Parvin/ 
Dohrmann as required by law, would have had a substantial ad- 
verse effect on the market price of Parvin/Dohrrann stock. 

38. Defendant F. 0. F. has been unjustly enriched 
by its unlawful purchase and resale of 81,C90 shares of 


Parvin/Dohrmann stock. 


RETENTION OF PARVIN/DOHRMANN STOCK 
BY PLAINTIFFS 


39. On April 24, 1969, the American Stock Exchange 
halted trading in securities of Parvin/Dohrmann. Trading in 
Parvin/Dohrmann securities was suspended until May 12, 1969. 

40. During the suspension of trading alleged in 


paragraph 39, defendants performed the following acts pursuant 


to their conspiracy to manipulate the market price ef Parvin/ 


Dohrmann and to conceal material facts abou Parvin/Dokrmann 
from the investing public: 
A. In long distance telephone conversations 
with plaintiff Finley, defendani Scuoit stated Chai 
the managenent of Parvin/Dohratnn had nothing to hide, 


th-* the apany was not guilty of violating any law, 
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and that there was nu need to be concerned about the 
_ company's future. 

B. Defendant Scctt executed and delivered to 
the Securitics and Exchange Commission an affidavit 
which stated, in part, that Scott had "not at any 
time disclosed to any broker, dealer, investment 
company or investment adviser or anyone employed 


by any such person any material infor 


ing Parvin Dohrmann Company not previously disclosed 


to the public." 
C. On May 5, 6, and 7, 1969, defendant Coleman, 
and others, sought to obtain a termination of the 
suspension of trading of Parvin/Dohrmann stock by 
means of a per: nctory two paragraph press release 
(a cupy of which is attacned hercto as Exhibit A), 
which press release omitted any 
for Parvin/Dohrmann shareholders. 
D. On or about May 8, 1969, defendants Coleman 
and Scott caused Parvin/Nohrmann to issue and dis- 
seminate a press release containing certain informa- 


tion regarding the activities of the Company and its 
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officers 


among otficr things, 

Stardust acquisiti 

information was decn 

and Exchange Commi 

previously imposed trading 

mission against Parvin/Dohrma 

release was false and misl« 

that the Stardust was acquire for a purchase price 
of $15 million," but failed to lisclose the existence 
or amount of the $500,000 finder s ice paid 


member of the Coleman " 


control" ¢ 
acquisition. 
4i. On or about May 
ecuted and filed with the Securities and Excl 
and the American Stock Exchange an "Ame rent Ne. 1 to 
13D" which was false and misleading in at it failed to state 


material facts about Parvin/Dohrmann req 


diseclo: the invest wwe nub! ic 
ae © t 


issucd a press stating, in substanc that a price ol 


$14] .09 per shar f : ‘cEeO ; ipaneial condition of 


Parvin/Nohrm 
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lue of Parvin/Dohx 


current marke 


cause there was every reason to believe (a) that 
\ 


Dohrmann would be able to acquire e Riviera 


(b) that Parvin/Dohrmann would s 


Restaurants, 
44. Defendant Scott knew, or should hz 

May and June of 1969, that neither the acquisition of 

Riviera nor t¢ merger with Denny's could be consummated 

Without the consent one Edward Torres; that 


+ 


required to oaid to obtain such consent was 

$13,000,000 in the form of a purchase price for over 8§& 
shares of Parvin/Dohrmann stock held by Torres and certain 
associates of Torres; and that such price could not be paid 
to Torres without involving the company in further violetions 


of law. 


’ 


‘endant Coleman issue 
public announceme he effect that ¢ erger betvec 
Denny's Restaurants » (hereinafter "Denny's") and 


Dohrimaann, based on an cmeli: we ratio of 4 shares of ND 
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for 1 share of Parvin/Dohrmann, was being negotiated. 


46. On or about June 22, 1969, Edward Torres per- 


sonally adviscd the President of Denny's that he would be 
required to buy the shares referred to in paragraph 44 for a 
price »* $150.00 per share. 

47. In early July, 1969, defendants Coleman, Scott 
and Parvin/Dohrmann arrang2d for a bank to make an illegal 
loan of $3,000,000 to the President of Denny's to enable him 
to pay the price require’ by Torres. The making of said 
loan and the participation by defendants in the arrangement 
therefor was unlawful. 

48. In connectior with the transaction between the 
President of Denny's and Torres, defendants Coleman and Scott 
agreed to a eduction in the proposed exchange ratio to 3-1/3 
shares of Denny's for each Parvin/Dotwmann share. At no time 
did defendants, or .a” > them, explain the Torres transaction 
to the ipvesting public cr to plaintiffs. 

49. During July ane car 
distance telephone conversations with plainciff Tinley, 
defendunt Scott, 1m substance, assured Finley that except for 
relatively minor matters, such as the terms of his own cm- 


ployment contract, there were no problems about the merger 
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between Parvin/pohrminn and Denny's; that the merger would 
provide Finley with registered shares which could be freely 
traded on the New York Stock Exchange and, therefore 
yuld not be prejudiced by Parvin/Dohrmann's failure to file 

a Registration Statement covering his shares as promised by 
defendants in cennection with Finley's purchase in April; 
and that the fair value of Parvin/Dohrmana stock was in the 
$150.00 to $200.00 range. 

50. On or about Aug‘st 20, 1969, defendants Coleman, 
Scott and Parvin/Dcohrmann filed or caused to be filed, with 
the Securities and Exchange Commission and the American Stock 
Exchange an "Amendment No. 1" to its "Current Report for the 
Month of February, 1969, on Form 8-K," which Amendment No. 1 
was false and misleading in that it omitted material facts 
required by law to be disclosed. 

51. On or about October 10, 1969, the American Stock 


Aa wma dAsnan 2 er i an Ws dh vee Oh ot ah — 
CG traaing aM LaCViNs;vonrineuin Stocr. 


52. On or about October 16, 1949, the Securities 
and Exchange Commission filed a complaint against the defendants 
in the United States District Court for the Southern District 


of New York. 


53. Not until after the SEC complaint referred to 
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in paragraph 52 had been filed did plaintiffs learn of the 
material facts hereinabove alleged which had theretofore 
been concealed by defendants. 

54. Defendants failed or refused to perform their 
undertaking to plaintiff Finley to file a Registration Statc~ 
ment on Form S-1 with respect to 30,000 shares purchased by 
Finley in-April, 1969, prior io the suspension of trading in 
varvin/Dohrmann stock alleged in paragraph 51. 

55. On January 16, 1970, plaintiffs offered tc 
return to the defendants their shares of Parvin/Dohcmann 
stozk and demand:d the return to plaintiffs of the purchase 
price thereof, together with sales commissions, in the amount 
of $3,454,954.64. The defendants, and each of them, refused 


to accept said tender. 


VI 
cy 
¢> 
4 
rj 
?) 
(7 
rt 


nary 17, 1970, trading in Facvin/Dohraann 
stock was permitted to be resumed. When trading resumed the 
price of the stock was $37.25 per share. 

57. Plaintiffs purchase t ~4d retained the Parvin/ 
Dohimonn shares describcd above "5 vclionce on the false and 


misleading statements of defendants as hereinabove al 


—_ 
'¢e) 
Al exe} 
2) 
jar) 


and in ignorance of the material facts uniavfuliy conccaled 


by defendants. 
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58 Plaintiffs have been injuced in their business 


and property, by reason of the hereinabove alleged purchases, 


to the extent of over $2,500,000.° 


PRAYER FOR _RELTEF 


WHEREFORE, plaintiffs pray in the alternact ive: 
L. That the Court enter an appropriate decree of 
rescission of plaintiffs’ pyrchascs, providing inter alia, 


that in exchange for a redelivery of plaintiffs' Parvin/ 


rc 


Dohrmann shares defendants return to plaintiffs the price paid 
for such shares, together with interest thereon; or 

2. That a joint and several judgment be entered 
against defendants and ecech of them for damages in the amount 
of $2,500,009, or such larger amount as may be in accordance 
with law. 

COUNT II 

1. This action arises under Section 10(b) of the 
Securities Exchange Act of 1954, 15 U.S.C. §75(b), ana rules 
promulgated pursuant thereto. She jurisdiction of this Court 
is invoked under Section 27 of the Seciitics Exchange Act 
of 1934, 15 uU.s.C. 97bac. 


9-21. Plaintiffs repeat and reallege the allegations 


iwsagraphs 2-21 of Comet T of the Couplaiot. 
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22. At all times alleged in this Complaint, plain- 
tiffs were in the exercise of due-care for themsclves and 
their property. 

23. Commencing in or about October, 1968, the 
exact date being unknown to plaintiffs, defendants embarked 
on a course of conduct which.defendants }new, or in the ex- 
e1rcise of reasonable care should have known, would mislead 
and deceive persons considering the purchase and sale of 
Parvin/Dohrmann stock with respect to the value of shares 
of such stock. 

24. As a sae of this course of conduct, defendants 
made, or caused to be made, statements of material facts to 
persons considering the purchase or sale of Parvin/Dohzmann 


stock, which statements defendants knew or, in the exercise 


of scasonable care, should have known to be materially mis- 


‘eading when made. Further, ¢ : e é watecial. 
forts co said persons, which facts defendants knew, or, in 

the excrei.e of reasonable care, should have known were ncces~ 
sary in oxder to make the statements made, in light of the cir: 


cumstances in which they were made, not misleading. 


25. The aforesaid conduct of the defendants included 
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the following acts which defendants, and each of them, er 
or, in the exercise of due care, should have known would 
seriously mislead members of the investing public, including 
plaintiffs, with respect to the value of shares of Parvin/ 
Dohrmann: 
A. befendant Coleman caused En: Ess Realty 
Corporation, a corporation owned by Coleman and 
members of his family, to make = series of purchases 
of Yacvin/Dohrmann stock thro. jh bro. rs,which he 
knew, or should have known, would mislead the in- 
vesting public with respect to the value of said 
shares. 
B. Defendants Coleman, Scott and Parvin/Dolirmann 
filed misleading reports with the Securities and 
Exchange Ccmission and the American Stock Exchenge. 
C. Defendants made statements about Parvin/ 
Dohrinann to certain large institutional and other 
investors, and made available to such large institu- 


tional and other investors certain n ‘ublic informa- 


tion concerning Parvin/Dohrmann, its business pros- 


acquisitions aud wirgers, 


not available to the general financial community and 
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which did not cowply with rules 
the Securities and Exchange Comunission 
to the public offerir 
D. Defendants further made private and public 
statements to potential investors and stockholders 
which created the impression that Parvin/Dohrmann 
would be successful in the acquisition of control 
of additional operations which would matei 
enhance its earnings potential 


, without exercising 


due care to disclcse all material facts which would 


have informed investors of difficulties and objec- 


tions to such additional acquisitions. 


E. Defendants published and disseminated 
press releases which bullishly described the pros-~ 
for Parvin/Dohrmann notwithstanding the lack 
of a reasonable factual basis for such vplimistic 
valuation oi such 
F. Defendants is and disseminated press 
releases which they 59 should have known, 
were wisleading. 
Defendants 


-, Coleman and Dunphy caused 


shares of Parvin/Delirwann stock held by the Parvin/ 
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Dohrmann Profit Sharing Trust and by the Albert 
Parvin Foundation to be purchased in "cross" 
transactions by mutual fund clients of defendant 
Jesup, and executed purchases of approximately 
18,000 additional shares of Parvin/Dohrmann stock 
when defendants knew, or should have known, that 
such cross cransactions and purchases would have 
the cffect of arbitrarily enhancing the price of 
Parvin/Dohrmann stock and misleading members of 
the investing public. 
26-34. Plaintiffs repeat and reallege the allega- 
tions of paragraphs 25 through 33, inclusive, of Count I 
of the Complaint. 


35. At the time the representaticn alleged in 


para raph 33 of Count I was made, defendants, and each of 


knew, or, in the exercise of due enre should have 
known, that the filing of such a Registration Statement would 
require the disclosure of the material facts which, thereto- 
fore, had not been disclosed to the public, as well as other 


matcriai. faccs which might adversely affeci the wackel value 


of Parvin/Dohrmann stock, and, therefore, each of said 
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defendants knew or, 3 the cxercise of due care, should have 
known, that the Company would not be able to file a Registra- 


tion Statement in compliance with @pplicable law. 


36. Plaintiffs repeat and reallege the allegaticns 


of paragreph 35 of Count I of the Complaint. 

37. Defendants knew, or in the exercise of due care, 
should have known, that the sale of the aforesaid 81,000 shares 
of Parvin/Dohrmann stock to plaintiffs and others without 
filing a Lor atement, accompanied by the dise losure 
of all material facts about Parvin/Dohrmann, would mislead said 
purchasers and members of the investing public. 

38. Plaintiffs repeat and reallege the allegations 
of paragraph 38 of Count I of the Complaint. 

39-46. Plaintiffs repeat and reallege the allega- 
tions of paragraphs 51 through 58, inclusive, of Count I of 
ihe Complaint. 

PRAYER FOR RELIEE 

WHEREFORE, plaintiffs pray in the alternative: 

1. That the Court center an appropriate decree of 
rescission of plaintiffs’ purcheses, providing inter alia. 

hat in exchange for a redelivery of plaintiffs’ Parvin/ 


Dohrmann shares defendants return Co plaintiffs the price 
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paid for such shares, together with interest thercon; or 


pe ‘hat a joint and ceveral judgment be entered 


against the defendants and cach of thew foc damages in the 


amount of $2,500,000, or such larger amount as ray be in 
accordance with law. 
cOUNy ITT 

1. This action nen under Sections 5 and 12 
of the Securities Act of 1933, 15 U.S.C. §§77e and 771. 

The jurisdic’ .on of this Court is invoked under Section 22 
of said.Act, 15 U.S.C. §77b. 

2-11. Plaintiff Finley repeats and realieges the 
allegations of paragraphs 1, 2B, By Fy BA yA) Fs 
25 and 30 of Count I of the Complaint. 

12. In April of 1969 no Registration Statement was 
in effect as to the 81,000 shares of Parvin/Dohrmann stock 
owned by defendant F. O. F. 

13. In April, 1969, defendant F. O. F. made a 
public offering of its 81,000 shares of Parvin/Dohrmann stock 
to a selected group of prospective purchasers and brokers 
representing possible purchasers of said shares. 

14. As a result of the public offering alleged 


in paragraph 13 oxy this Counc, ic came to the eatieniion of 


. 


A-44 
Complaint 


plaintiff Finley that said shares were available for pur- 
chase at a price of $90.00 per share, 

15. On April 23, 1969, plaintift Finley placed 
with his broker for the purchase of 30,000 shares 
of F. 0. F.'s public offering cf 8],000 shares 0} Parvin/ 
Dohrmann stock. On or about April 28, 1969, plainci 
Finley paid a gross purchase price, including the commission 


paid to his broker, of $2,714,400.00 fer said shares. 


16. The proceeds of said sale, less commissions, 


were in due course remitted to and reccived by defendant 


¥. Oy Fs 


17. Defendant F. 0. F.,; directly or indirectly, 


made use of various means and instruments of transportation 


and communication in interstate cownerce, and of the mails, 


in cornmection with the sale and delivery of 30,990 shares 


of Parvin/Dohrmann stock to plaintiff Finley. 


18. Plaintiff Finley repeats, and real.icges the 


aliegations of paragraph 36 of Count i vf tive complaint. 
19. Plaintiff Finley hereby tenders to de fendant 


, F. 0. F. the 30,000 shares of Parvin/Dohrmann stock purchased 


by kiniey fromr. U. r., and demands a recovery vf che con- 


sidexation paid for such securities, with interest thereon. 
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20. Plaintiff Finley 1as -eccived no income from 

said security, "S Sm he contrary, has incurred costs 
ownership thereof. 
PRAYER 

WHEREFORE, plaintiff Finley prays that the Court 
enter judgment «against defendant F. O. F. awarding plaintiff 
the relief authorized by Section 12 of the Securities Act 
of 1933, 15 U.S.C. §77 1. 


COUNT IV 


mt. 2 ye Pos 
Titdnd A2CUCAOM aGLsioes 


9(e) of the Securities Exchange Act of 1934, lV 

§78i. The jurisdiction of this Court is invoked under 
Section 27 of the Securities Exchange Act of 1934, 15 U.S.C. 
§7Saa. 

9-12. Plaintiffs repeat and reallege the allega- 
tions of paragraphs 2 through 10, inclusive, 12, and 17 of 
Count I of the Comrlaint. 

13. Commencing in or about October, 1968, and 


thereafter, defendants effected various transactions in 


Parvin /Nohrmann etock. creating actual or apparent active 


trading in such sccurity, for the purpese of inducing the 


, cr ‘ ‘ ‘ | , *,1 1 ° 1 
yurchase OL SUCTri SCCUTICY vy OLLICLS , «thle wWalit Cre PUbLpuoe cid 
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effect of raising the price of such security, including the 
following acts: 
A. Defendant Coleman caused Enn Ess Realty 


Corporation, a corporation owned by Coleman and 


members of his family, to make over 30 separate 


purchases of Parvin/Dohrmann stock through brokers, 
at prices ranging from $68.00 , r share to $85.00 
per share. The smallest of said purchase transac- 


tions was for . shares and the largest was for 


RB. On or about March 6, 1969, defendants 
Scott and Dunphy caused 5,700 shares of Parvin/ 
Dohriann stock held by the Parvin/Dohrmann Profit 
Sharing Trust to be purchased in "cross" transac~ 
tions by three mutual fund clients of defendant 
Jesup. 

C. On or about March 7, 1969, defendants 
Scott and Dunphy arranged for 20,000 shares of 
Paryin/Dohrmann stock held in tie portfolio of 
Albert Parvin Foundation to be purchased by two 
mutual fund clients of defendant Jesup in "cross" 


transactions. 
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D. In order to offset the possibly adverse 
effect on the price of Parvin/Dohrmann stock of the 


ya 


public distribution on March 17, 1969, of an article 


in a financial publication containing adverse 


comments respecting Parvin/Dvhrmann, defendants 

Coleman, Jesup and Lamont executed purchases of 

approximately 18,000 shares of Parvin/Nohrmann 

stock, which purchases had the effect of arbitrarily 
enhancing the price of Parvin/Dohrmann stock. 

14-24. Plaintiffs repeat and reallege the allega- 
tions of paragraphs 25 through 35, inclusive, of Count I 
of the Complaint. 

25. The prices paid by plaintiffs for shares of 
Parvin/Dohrmann stock as hereinabove alleged were affected 
by the acts of defendants alleged in this Count. 

26. Plaintiffs did not discover any of the facts 
constituting the violation alleged in this Count prior to 
May 8, 1969, nor did plaintiffs discover the purpose or 
effect of any of said acts prior to the filing of the Com- 
plaint by the Sccuritics and Exchange Commission alleged in 


paragraph 52 of Count I of this Complaint. 
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PRAYER FOR RELTEE 


WHEREFORE , plainti [Fe pray that the Court enter a 
joint and several judginent against defendants avarding the 
relicf authorized by Section 9(c) of the securities Exchange 
Act of 1934, 15 Cc. $78iCe), including, the assessment of 
veasonable costs as provided therein. 

CUUNT V 
1. This action arises under the corimon law of 


the State of Illinois. The jurisdiction of this Court 


is invoked under its power to determine matters which are 


anciiiary to the Federal claims asserted in Co T 
through Iv of this Compiaint. 

9-21. Plaintiffs repeat and reallege the allega- 
tions of paragraphs 2 through 21, inclusive, of Count 1 
of the Complaint. 

292. Defendant F. O. F. paid a price of $35.00 
per share for its 61,000 shares of Parvin/Dohrmann stock 

23. On information and belief, plaintiffs allege 
that in connection with its purchase of Par vin/Dohrmann 
stock, F. 0. F. falsely represented that it was purchasing 


* 


such shares for investment, whercas in truth and in fact 


eg 
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F.O. F. knew, or should have known, that it would be 
required promptly to resell said shares and that its 


] 


purchase was in the nature of a wagering contract. In 


~ 


making such purchase, F, O. F. was, in substance, gambling 
that the defendants could enhance the price of Parvin/ 
Dohrmann: before F. O. F. would be required to divest 
itself of its shares. 

24. Commericing in or about October, 1968, the 
exact date being unknown to plaintiffs, defendants, and 
each of them, committed unlawful acts, including the mak- 
ing of untrue statements of material facts, and iit 
omission to state material facts, in order to defraud 
and deceive members of the investing public, including 
plaintiffs, for the purpose of inducing them to purchase 


' 


Parvin/Dohrmann stock. 


25-1. Plaintiffs repeat and reallege the allega- 


of Count I of the Complaint. 
PRAYER FOR. RELIEF 


WHEREFORE, plaintiffs pray in the alternative: 
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Le dite 
rescission of plaintil {s' purchases, providing Jntcr alia, 
that in exchange for a redelivery F aintiffs' Parvin/ 
Dohrmann shares defendants return to plaintiffs the price 
paid for such shares, together with interest thereon; or 

2. That the Court enter an appropriate decree 
of restitution, providing inter alia, that in exchange for 
a redelivery of plaintiff Finley's 30,000 shares of Parvin/ 


Dohrmann stock purchased from defendant F. 0. F., defendant 


F. 0. F. be required to restore to Finley the proceeds 


of its unjust enrichment resulting from its unlawful ac- 


quisition and disposilioa of sai 
3. That a joint and several judgment be entered 
against defendants and each of them for damages in the 
amount of $2,500,000, or such Jargce- amount @ ay be in 
accordance with law; and 
4. That the Court grant such further and additional 


relief as the Court may deem meet. 
JOHN PAUL STEVENS, 
NORMAN 3. BARRY, - 
WILLIAM G. HMYFRS, 
ALAN L. UNI; 
ROTHSCHILD, STEVENS, Ka is FS ntiffs, 
BARRY K. MYERS 14 
alle Strect By _ 7 Vin bees A NAO GZ BES 
1 


aasisne 


105 SS... be 


- ah le | ee ares Srna 
1 


i) 
orig Illinois 60603 
FR.2-2345 i 
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N. Fi. UETTHN. SIATLS DISTRICT | rae 
TS WOLVMERN DISTRICLE OF TLL 
FASTERN DIVISIGN 


CHARLES Oo. 3 
SUTGLEY HH, F 
CHARLES O, | 


L 
pre wer hs + 
iLiey. Ana 
Nr Wy Tt a pee) AXIY rw 

Beaake'e é: CO?! VL y dbwsey 


Plaintitls 


> 
vce. 


PARVIN/DOCURMANN ConPANY, INC. , 
DELBERT W. COLEMIN, WILLIAM C. S 
JESUP & TAMONT, JOAN J. DUNPHY, and 
¥..°05. Fs PROPRIETAL ¥ FURDS, LIANTTSD, 


ee Ne a ae ee es ee ee 8 8 Se Se 


Defendsuts : 
JURY D 
Plaintifis hereby demand a trial by jury. 
1 / 
Bek Fee 
Wet fy Boe ds ee iad Bj ae hej SE eas SAL Bp eI 
f Mtterneys fee Plaineatts 


ROTHSCHILD, STEVDONS, BARRY ¢ NYEAS 
105 South LaSalle Street 
Chicavyo, Tllinois 60605 


VPanklin 2-2345 
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William C. Sc President of Porvin/Oobcr 


Company, aimounced that Company cificials and counsel had 


met with the srities and Exchan Cezaission today and 


were informed that Order of 


announced, : . °. 


The Company enc its officers end counsel are assistins 


the Connission pee Americen Stock Exchange In every wey 

possidl.» in order to insure a faix 

treding : hyman: : are furnishing the 

Commission ne information that will enable it to 
has 


complete. its investigation. The company w= 


ar poe ; } ; 
such information to the extent ceemec 


prior to the opening 
investigation of the Conmission will continue eas previously 


abie by th. Corvtission. 


a ne ne 
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Transcript of Heari. « Before Magistrate Sol Schreiber, 
April 18, 1975 


STATES DISTRICT Court 


ror mrem peen . 
KM DISTRIET OF; 


Plaintiffs ’ 


-against- : 30 Civ. 4706 


PARY {N JEVTVIMAMAADVID? 
fe atV WWJ aed nay 


Ces; 


ANLIT LE TOFS 
2265s 


Hearing hefore Magistrate fal 


, ad e : ” . 4 . 
ywOla «at the Chambers of the United 


Magistrate, United States Courthouse, Folev 
Sauare, New York, New YorkK, 


at the ahove 


noted time and date. 
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SHEA, GOULD, CLIMENKO, KRAMER & 


AGtornovs Tor Piayrntitis 


' 

NALS Dy CARROLL, ESO,» 

Of Counsel. 

TORMLEY, UrPAIKE, CARTER & RODGERS, ESOS. 
Attornevs for Nefendants Parvin/Dohrman 

Coleman & Scott, 

RICHARD J. BARNES, ESQ., 

JAMES K. LEADER, ESQ., 


Of Counsel. 
CARRO, SPANBOCK & LONDOIN, usos., 
Attorneys for Defendant Dunphy, 
BY: Re Be DUPE. ESQ. 
Of Counsel. 
MILGRIM, THOMAJATN & JACOBS, ESOS., 
Attorneys for FOF Proprietary Funds, Limited, 
BY: ROBERT A. MEZSTER, FSO, 
of Counsel. 


THE MAGISTRATE: Gentlemen, I e reauested 
this hearing in the case of Finley versus Dehrmann 
et al., because I am somewhat confused as to recent 
developments. 

This case has been very recently assianed 
to Judge Wyatt who has referred it to me for all 
pretrial purposes. Notice was given to counsel and 


a meeting was held before me on April 3rd. At that 


time, counsel had indicated that there was very little 


activity in this case to date and that I had 


3 


9 


10 


16 


17 


18 


19 


20 
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ie) 
we 
ide 
ce 
pe | 
7 


case was to he tried sometire 
between May and July by Judqe Wyatt and he had re- 
auestea ise to gqet it ready fe trial and had incicated 


at best very limited discovery, if all discovery had 


fw 


not heen completed. 

With that in mind I made certain directions 
concerning what discovery can take place anc since 
then I've received two letters which are sonewhat 
puzzling. I also indicated that the attorneys were 
to submit to me an order setting forth the schedule and 
as yet I have not received that order. 

Correspondence JI have received.is a letter 
from Mr. Meister ° ed April 4th and a Jetter from Mr. 
Barnes dated April 15th. 

Let me take up the problems in order. 

MR. CARROLL: I am bextnt Carrell. oi wrete 
to you in response to Mr. Meister'‘s letter. 

THR MAGISTRATE: I think you did but I don't 
seu that letter at this moment. But I'll take that 
up after I take up the matters in sequence 

What happened to the pretrial order that I 
directed be submitted to me on notice setting forth 
the time schedule for all the limited discovery. 


MR, MEISTER: Your Honor, I was the one 
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4 I should explain it and refresh your Honor 


on 


6 , ‘ 
We were here and your Honor noted ang 


counsel confirmed that in the more than five veers that 
this case has been pending there has not been @ 
single deposition taken 


no interroga- 


torics served, no prcduction of documents. 


At one point plzintiff had served notice 


and those were adjourned sine die. Your Honor informed 


the case had been referred 


Magistrate by Judge Wyatt with the express cirection 


that there be no discovery and no motions. 


Your Honor commented at the time that the 


plaintiff seemed lucky that no one had made a motion 


18 to dismiss for lack of prosecution or 


had not on its own motion Cismissed the case for 
20 Pra ; eee . i i \ ita. ts, Bi 
lack of prosecution in light c the five years o 


inactivity. 


There was some discussion initially about 


discovery and your Honor ruled that there be none 


and at the end of the confcrence, I explained what I 


thought was the unique position of my clicnt, the 
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1 jloef Colloquy 5 
9 
ad FOF Propr ry Fund, in that they are now, alwavs 
3 were, a wholly owned subsidiary of Fund of Funds Limite 
4 which is in liquidation, having been looted by Mr. 
' Vesco and his friends. There is ro manacement any 
6 } s $9 } por : ; 7 fF hte 
more other tnan the FOF liquidator and one of his 
7 . : ; : 
colleagues. All prior manaqement was hostile and I 
8 We : 
thought that your Honor miaht, under the Circumstances, 
9 
rule that this unique situation presented special 
10 , ' 
Circumstances which would allow us to take discovery. 
li Your Honor pointed out that if that were to 
12 ; 
be the case then plaintiff and everybody else sucht 
13 A , 
to have discovery -- 
14 ena anaes adees 
THE MAGISTRATE: Gentlemen, that mav have 
15 : : ‘ 
been the impression I left you but it does seem to me 
16 } ‘ : gn sented : 
that the defendants are as neqligent in not brinaing 
17 ; res me 
on a motion to dismiss as the plaintiff is negligent 
a a amr , ; .; + 
in not pursuing its discovery in the usual fashion. 
19 e . 
MR. MEISTER: Except for the circumstances, 
20 
your Honor -- 
21 Net |. tA TOM bans * Pea eee 
THE MAGISTRATE: Hold on and let me finish. 
22 ; , ; 
I know it is the custom in the metropolitan area 
23 : ; ; , 
for the defendants to do nothing when the Plaintiff 
ae : eee ; ; ; 
is deing nothing but it seems to me that if you want 
23 


, 


the Court to recognize a motion to dismiss you don't 
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under consideration the onasti 
Mr. Carroll 
the impression TI had 
ime that if ranted discovery you 
a motion before Judge and now you.co ahead 
serve matters. 
the Magistrates word totally disreqarded? 
CARROLL: I don't think I disregarded 
your word. think in the context of what happened 
at the pretrial conference you originally started with 
sition that re was to be no discove.y. 
THE MAGISTRATE: Certainly in a case as had 
this one, as far as the handling of it with respect 


Giscovery, what has been the basis for the 


inactivity over the past three years in discovery 


by the client 
MR. MEISTER: Five years, your 
THE MAGISTRATE: Five years. 
MR. CARROLL: I don't believe it is five year: 
THE MAGISTRATE: Four years. Shall J get 
the docket sheet out? 
MR, MEISTER: It was filed in April of 


3970 in..tliiniois. 
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2 THE MAGISTRATE s FRucept. for thea notice, 

3 there was a notice to take a deposition of Scott and 
4 request for preduction of documents in October of 

¥, - 29%, 

6 


Who is representing Scott? 
MR. BARNE $ I am. 


THE MAGISTRATE: Was there this deposition? 


: MR. BARNES: There were not, your Honor. 

10 Plaintiffs' counsel abandoned any attempt to tare 

i the depositions. With respect to the Rule 34 document 
12 request we made availabe in late '71l, early '72 *>) 

13 plaintiffs' counsel all of the documentation that 

M4 we had, including all of the documentation that had 

15 been generated by the SLC procceding that gave rise 

16 to this suit. 

17 


I would also point out to your Honor that the 
18 Rule 34 document request that has heen served on Mr. 
Coleman and Mr. Scott just the other day appearcd. 
In my letter I say it is virtually identical. It 


= is in fact identical It almost appears to have 


been run off by a MTST machine. 


23 1 


THE MAGISTRATE: lll, yeu alreacy responded 
9 . : a 
a1 to that under the 1971 discovery, did you not? 
oa MR. BARNES: Yes, we did. 
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someth3 


are matters whi 
and then stipulations adjourn 


in 1972 which appear to he 


extending the time to perform certain activities, 


there has been nothing filed in this court indicating 
interrogatc-ies served, responced to, depositions 
taken. 

Now before vou respond to anything, 
Carroll, tell me why sircte 1971 you 
office has not conducted anv discovery 

MR. CARROLL: Okay. In late *7k, 
first got the case after it had been transfer:ed 
from Illinois, we prepared document reaucsts and 
deposition notices that wer served on three defendants 
Parvin/Nohrmann end Scot ind Coleman. 

Following the service of those documents 
there were a number of adjournmencts. T had discussions 
with, I believe, Mr. Daniels and I believe Mr. Barnes 


at Townley, Updike, at that time. 
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discussi 


ajyournins 


> documents 


PAG LSTRATE : 


rrange 


GIST: Ss Whan vere they 
RROLL: This I believe happens 
IT id-1972. 
THE MAGISTI “Rhat havopenede 
ROLL The depositions, meanwhile 
Coleman and Ptr, 1 a: Parvin/Dohrmann 


were adjourned a number of tin 


THR MAGISTRATE: In fact they were adjourned 


oO many times that you gentlemen even stopped filing 


stipulations. 


AR. CARROLL: That 18 correct anda 
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only adjourned for 3 15 - Ho a£..0 
We fully intends O: tak 1@ depositions 


"72 you gave 


CARROL: At that time, as I recall, 
and I believe this is accura e, at that time there 
was discussions or we were informed of settlement 
discussions up in Canada-- 

WHE MAGISTRATE: Counsel, But. that: 2 
years ago. If ye. want me to make a bloocy record 
of what the inaction of this case has heen, I'll be 
happy to do it. ‘Three years aqo there was some 
Giscussions ett : ‘ si hen nothing has 
happened in this case. 

Three solid years of inactivity. 

WR. CARROLL: I am not denying that. I am 
responding to your question asking me why things 
hapr ned like that. 

THE MAGISTRATE: But after it looked like 
settlement was not going to take place, why didn't 
somebody start discovery again? 


MR. ARROLL: We were in contact with Me. 


Finley a number of times in the ¢ three: years 


and each time there was a different proposal for 


a 


6 


16 


li 


18 


20 


21 


92 


“ 
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settlement, not a proposal but a different conment 


by him on the settlements that he thought might he 
worked out and, for example, just recently, a tender 
offer for the stock. 

We did not pr ced with discovery. I'll 
concede there has been nv activity in the case for th 
last two ycars. 

THE MAGISTRATR: It is obvious that your 
client didn't want you to proceed with discovery. 
Otherwise, a firm of your stature would have expedited 
this case and inoved it to trial as you move all 
cases to trial. 

I am not being critical of you or your firm. 
At best I am being critical of the movement of 


the case where all sides have heen instructed, it is 


Obvious to me, all Sides have heen instructed by their 


clients not to @o anything or, if t°ey haven't heen 
instructed, it is sort of an implied instruction. 

Now, I will permit the defendants to bring 
on a motion before Judge Wyatt with a proviso there 
will he-no adjournments of the motions. The motions 
will be returnable before Judge Wyatt on May 9th at 2:30 
and, gentlemen, I suggest you follow the rules of 


Judge Wyatt and qet in touch with his clerk as to 
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how much is nacessary 
and give ) Ing counsel time. 
that the Judce will 
faced hree pra nS <= A, Should he dismiss 
Oo prosecute on the record whi 
indicate no action in this case for three solid 
years; B, i he es not deem it: just to dismiss, 
should he order the case to trial without further 
@iscovery in light of the desi of all counse) 
not to have discovery as exemplified by the inaction; 
or EC. . a 1 chinks it should not be dismissed nor 
should it be put to trial with discovery, should it 
be returned to the Maqistrate for an exnedited and 
limited 39 days discovery. 
assume that the defendants will] move to 
and I assume that the plaintiffs will oppose 
ask for a limited discovery period 


iy own recommendation is that the case probab! 


4 


should he dismissed for failure ton prosecute because 


appears on the record that the clients vere not 
much interested in pursuing their remedics in this 
court. 


If the Judge believes that too harsh then I 
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would urce him to put the case on for an imardiate 


May we understand, vour Honor, 
that pending Jucge Wyatt's ruling, that -- 
THE MAGISTRATE: Nothing will happen. 


MR. MEISTER: Pending diccovery reauests 


AGYSTRATE: All matters are held in 


abeyance until Judge Wyatt hears the matter and miies 


upon it. I would assume he can rule upon it on May 


9th. The matter is clear enough so that he can 
exercise his @iseretion either in writing on the matter 
or deciding it from the bench. 

sR. CARROLL: Your Honor, mav I say just once 
thing to clarify the record? 

THE MAGISTRATE: You mav savy ar 

.. CARROLL: You indicated or implied before 

that I had not complied with your direction of the 
pretrial conference. 

THE MAGISTRATE: No. Y will withdraw that, 
counsel, On reflection, the prior conference which 


was not taken before a reporter left scme question 


wy 
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tr anyone complied. 
suggestion that you Gid not c 


trying to do j your client 


1 notices i : she depositions because everybody 


knows this sc wi! be tried within the 
60 days. 

CARROLL: I wald like to say that my 
discovery notices of deposition and my document 
requests were : in conpliance with the direction 
gave at the pretrial conference. 

“BE MAGISTRATE: Well, there is some 
juestion as to what my direction was. I was under 
the impression that I would not permit the plaintiff 
to go forward initially but if any defendant wisned 
to have discovery at that time that would set the 

ski polling 2 AX Jejster indicated to 
he was going to consider it and you in no wey jumped 
gun. You just assuv:.d that because Mr, Meister 
decided he wouldn't, you would start. 

I think -- 

MR. CARROLL: I didn't know before 
I served my notices Meister had decide 


not to proceed 


6 


9 


23 


a 
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eis) a 
MR. “SET 
THE ' ; T 


that I would no 


Of ¢€) nature. 


That 


MR. ARROLL: J 


understand it and I knew 


set my discovery rotice -- 


You 


feels is criticizable, if that 
MR. BARNES: Could J 


Sstraiqhtened out on the 


THE MAGISTRATE : Yes. 
MR. BARNES: { would 


Carroll the same auestion asked on April 3re 


he been able to 


out whether his client has 


shares. 


THE 


MAGISTRATE : 


rIyGqe 
sede 


MR. PARI 


Reduce 


to $88 to $2. 


THE MAGISTRATE: 


You are tellinsy the Court the 


was 


adidn' 


nothing di 


record? 


communicate with 


What 


There 


case 


our 


© get. ft 


did 
be a 


try. to 


like to 


his 


=) 


- 


15 


GHxrzr eet. 


mpres 


unless 


4s 
tjme 


nothing 


word. 


Cie t 


ask 


difference 


we YJ¢oO 


the damages 


ce 


client 


in fact tendered 


into 


should 


he 


Si 


> 
Jue 


discovery 


unceystand3 
and 


ffcrently 


> 


*}) 
ellae 


ne 


oo 


4- 
we) 


ah 


sors 


an 


> diseover 


ai 


thing 


thrown 


2) 


to 


16 


17 


18 


19 


20 


21 


to 
to 


23 


2A 
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out becaus of yactijion and now y ould like 
to get some information. 
MR. PARNES: May 1 then put on the record 


that Mr. Carroll told us <-- 


is not a place where you put statements on of what 
either side might have said Rither the case will 
be dismissed for failure to prosecute, ordered to trial 
without discovery or there will be a very limited 
discovery. Those are the three alternatives. I 
can't think of another one 

MR. DUFF: On this point, your Honor, it 
seems to me that the inquiry is less a question of 
general discovery and the equivalent of an estate 
derivative suit and the plaintiff sells out the shares 
and there he no longer has a right to maintain the 
action. If plaintiff has tendered, he has reduced 
the figures fron, I gather, $90 to $1 a share, which 
might.cxplain the total lack of activity as well. 

“HE MAGISTRATE: Can't you gentlemen find 
out if he has tendered by asking your clicnt? 

MR. CARROLL: I woulda think so. 


MR. BARNES: We dor't have the client any 


more. That is one of the problems we have in this suit. 
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he tendered 


anything here 


been even ab -o communicate. 


THE MAGIS: wre 


: > mh View Fr 
IE MAGISVRATE: t's go off the record 


record.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES O. FINLEY, SHIRLEY M. FINLEY 
and CHARLES O. FINLEY & COMPANY, INC., 


Plaintiffs, 70 Civ. 4306 (IBW) 
-against- 
NOTICE OF MOTION 
Pp ; JOHRMANN’ COMPANY, INC., DELBERT W. TO DISMISS 
‘ , WILLIAM C. SCOTT, JESUP & LAMONT, 
JOHN J. DUNPHY and F.O.F. PROPRIETARY 
FUNDS, LIMITED, 


Defendants. 


PLEASE TAKE NOTICE that on the annexed affidavits, the 


accompanying memorandum of law and all prior pleadings and pro- 


ceedings had herein, defendants will move this Court, before the 
4 
Honorable Inzer B. Wyatt, in Room 518 of the Federal Courthouse, 


Foley Square, New York, New York, on Friday, May 2, 1975, at 2:30 
p-.m., or as soon thereafter as counsel can be heard, for an order 
pursuant to Rule 41(b) of the Federal Rules of Civil Procedure 
dismissing this action with prejudice on the ground that there has 
been an inordinate and inexcusable failure to prosecute. 


Dated: New York, New York 
April 29, 1975 


Yours, etc., 


TOWNLEY, UPDIKE, CARTER & RODGERS 


By uF PES ee” 

A Member of the Firm 
Attorneys for Defendants 
Parvin/Dohrmann Company, Inc., 
Delbert W. Coleman and 
William C. Scott 

220 East 42nd Street 
New York, NY 10017 
(212) 682-4567 


Notice of Motion to Dismiss 


SHEA, GOULD, CLIMENI’), 


KRAMER & CASEY 


Attorneys for Plaintiffs 


330 Madison Avenue 
New York, New York 


CARRO SPANBOCK LONDIN 
RODMAN & FASS 


! ‘ 
By ( ie “Ve 


MILGRIM-~THOMAJAN & JACOBS,P. 


A Member of the Firm 
Attorneys for Defendants 
JESUP & LAMONT and 

JOHN J. DUNPHY 

10 East 40th Street 

New York, New York 10016 
(212) 889-3600 


A Member of the Firm 
25 Broadway 

New York, New York 10004 
(212) 952-9292 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ameeinzeneneierengiecmmnae 
CHARLES 0. FINLEY, SHIRLEY M. 70 Civ 4306 (IBW) 
FINELY and CHARLES 0. FINLEY 
& COMPANY, INC., AFFIDAVIT IN SUPPCRT 


OF MOTION TO DISMISS 
Plaintiffs, 


-against- 


PARVIH/DOHRMANN COMPANY, INC., 
DELBERT W. COLEMAN, WILLIAM C. 
SCOTT, JESUP & LAMONT, JOHN J. 
DUNPHY and F.0.F. PROPRIETARY 
FUNDS, LIMITED, 


oor Oa ao fF GS D PF 


Yr 
Oo 


_Jefendants. 


STATE GF CALIFORNIA ) 


w 
Pw) 


ss. 


=) 
A 


County of San Diego ) 


~ 
> 


MICHAFL L. LAPIN, being duly sworn, says: 


= 
o 


1. I am the Vice President and General Counsel of Argent Corporaticn 


—) 
a 


("Argent") and submit this affidavit in support of defendants’ motion to 


~ 
~_ 


dismiss this action pursaunt to Rule 41(b) of the Federal Rules of Civil 


w 
@ 


Procedure for failure to prosecute. Defendant Parvin/Dohrmann Company, 


a) 
© 


Inc. (the “Company"), by then known as Recrion Corporation, merged into 


» 
o 


Argent as of August 31, 1974. 


~» 
or] 


2. During our negotiations for the purchase by way of tender for all 


» 
~o 


of the common stock of the Company, we made a routine investigation with 


no 
oa] 


respect to all litigation pending against the Company. One of the actions 


%» 
> 


pending was this case. We concluded, based on the prolonged four-year 


ta] 
ou 


inactivity in this case, that plaintiffs herein had abandoned this action. 


%o 
oa 


3. Plaintiffs tendered 64,771 shares and received $44 for each of those 


ta] 
~ 


shares, a total of $2,849,974.00. 


wo 
@ 


4. Argent Corporation retains no counsel in New York. We were not 


© 
s) 


familiar with the firm of Townley, Updike, Carter & Rodgers, attorneys 


o 
oO 


of record for the Company in this action, and our relationship with them 


w 
~ 


has been limited to the neaotations incident to the tender for the stock 


wo 
nw 


of the Company in which that firm represented the Company -- a somewhat 


1 
2 
3 
4 
5 
6 
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adversary setting. We would have immediately substituted counsel of our 
choosing to represent the Company in this action were it not for our 
belief that plaintiffs had abandoned this case. 

5. Plaintiffs’ inaction and delay have resulted in this action being 


included in this Court's program to expedite the disposal of cases 


pending for more than three years. Argent is faced with the delimma of 
having to litigate this case without the benefit of counsel of its choosing, 
or, if we can secure counsel at this late date, of having to expend great 
sums to prepare for a complex securities trial on what would be an 
extremely accelerated basis. 

6. Moreover, plaintiffs’ delay creates real prejudice for Argent | 
in that key officers and directors with any knowledge of the facts relevant 


hereto are no longer with the Company and may be hostile to the Comp7ny or 


to Argent. At the very least, they are no longer under the Company's 


¢ 
con*~ol and cannot be compelled to appear on behalf of the Company. 
7. To allow this case to go forward after five years of total inactivity 
by plaintiffs would be a gross injustice, both to defendants and to this 
Court. 
For these reasons, and the reasons set forth in the other papers 
submitted in support of this motion, I respectfully urge this Court to 
dismiss this case pursuant to Rule 41(b) of the Federal Pules of Civil 
Procedure. 
‘d; fet, Rez Fad focaes’ ~ 
MICHAEL 1 * 7.) Se apie . 
Sworn to before me this 25th day of PM AASASSASSAT eee elle” MAA w 
April, 1975. $ OrFiciag SEAL ys 
DONNA L. HENRY 
$ KOTARY PUILIC - CALITORTIA Af 
I) é Proseipil Sticz. Sav O.e29 Co. Calif “ 
YA fi My Commission Con. Feb. 24, 19/9 Se y 
ul (NAV Hf NAt ———— PA ttt NANI f. 
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UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


CHARLES ©. FINLEY, SHIRLEY M. FINLEY 
and CHARLES 0. FINLEY & COMPANY, INC., 


Plaintiffs, 
70 Civ. 4306 (IBW) 
-against- 
PARVIN/DOHRMANN COMP NY, INC., DELBERT W. AFFIDAVIT IN 
COLEMAN, WILLIAM C. SCOTT, JESUP & LAMONT, : SUPPORT OF 
JOHN J. DUNPHY and F.O.F. PROPRIETARY MOTION TO DISMISS 
FUNDS, LIMITED, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 
RICHARD J. BARNES, being duly sworn, says: 


1. I ama member of the Bar of this Court and of the 


firm of Townley, Updike, Carter & Rodgers, attorneys for defen- 


dants Parvi» ‘ohrmann Company, Inc. (the "Company"), now merged 


into Argent Corporation ("Argent"), Delbert W. Coleman and Wil- 
lia. C. Scott. I am familiar with the facts set forth herein and 
submit this affidavit in support of defendants’ motion to dismis« 
this action pursuant to Rule 41(b) of the Federal Rules of Civil 


Procedure for failure to prosecute. 


2. This action was commenc=.! in April, 1970. Until this 
Court, pursuant to a program designed to expedite the disposition 
of civil cases pending for more than three years, called this case 
for a pretrial co..ference on April 3, 1975, defendants had every 
reason to conclude that plaintiffs had abandoned this action. It 
appears that it was that pretrial conference and my telephone call 
on April 14, 1975, to counsel for plaintiffs, in which I informed 
them that we would make this motion, that prompted plaintiffs to 
notice depositions and to demand voluminous document production by 


means of demands virtually identical to those served in 
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; ‘ , . , , , i 
Octot 1971.* This case has been inactive since its inception 


in 1970 and has been absolutely dormant since April, 1972. 


3. Relying on plaintiffs’ inactivity, which constitutes 
a clear failure to prosecute this action, defendants reasonably 
concluded that plaintiffs had abanuoned this action. This is not 
a case in which plaintiffs' coursel has been dilatory. Rather, iti 


is one where plaintiffs themselves have abandoned their claim. 


4. If Rule 41(b) has, and is in the future to have, any 
meaning at all, this c se must be dismissed. Plaintiffs commenced) 
this action and did nothing for five years while memories faded 
and status of corporate defendants changed. To permit these 
plaintiffs, prompted only by this Court's action and by quest 
able motives, to now pros ucute this case is not only grossly un- 
fair but makes a mockery of the Federal Rules of Civil Procedure 
which require that plaintiffs pursue their action diligently. If 
ever there was a perfect example of an action which required dis- 


missal tr failure to prosecute, this is that case. 


History of the Action 


5. Because plaintiffs have done virtually nothing to 
prosecute this action, this case has an extremely simple history. 
This action was commenced in the District Court for the Northern 
District of Illinois on April 9, 1970 by the filing of a complaint 


alleging violations of Sections 5 and 12 of the Securities act of 


respect to plaintiffs' purchases of the Compan "s common stock in 
Pp P Y 


1969. Plaintiffs held the buik of that stock until August, 1974. 


1933 and Sections 9 and 10(b) of the Exchange Act of 1934 with | 


*Por example, the document requests of October, 1971, and 
April, 1975, addressed to defendant Coleman each contain 19 para- 
graphs and are identical, including identica] misspellings of the 
name of a family company, except for one request which seeks docu- 
ments as to 41 persons rainer than 39. 
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See Paragraph 14, infra. 


6. On August 25, 1970, Judge Hoffman, pursuant to defen- 
dants' motions, ordered the transfer of this action to the 
Southern District of New York. ore than one year passed before 
plaintiffs' counsel even appeared by notice dated September 30, 


1971. 


7. Subsequent to that notice of appearance, plaintiffs 
have not only failed to prosecute, they have abandoned this ac- 
tion. Apart from the filing of the complaint, “prosecution” has 
consisted soley of informal production.of documents by defendants 
in late 1971. Since then there has been no prosecution of the ac- 
tion, or eny visible activity that would prepare plaintiffs to try 
this complex case or w’ ici vould indicate an intention to conduct 
such a trial. On the contrary, plaintiffs' behavior demonstrates 


that the action had actually been abandoned. * 


8. Thus, there has been no discovery since or before the 
informal document production cited above. There have been no in- 
terrogatories served on any defendants. Plaintiffs postponed, or 
acquiesced in the postponement, of all noticed depositions. 
Finally, in April, 1972, those depositions were abandoned by 
plaintiff. The foresaking of the depositions was the first sign 
that plaintiffs had abandoned this action. Their behavior in the 


following three years is consistent with no other premise. 


9. Since the depositions were abandoned, well-publicized 
actions by both the Securities and Exchange Commission and private 


litigants, alleging basically the same facts as the complaint here, 


were commenced and disposed of. Indeed, these plaintiffs received 


*We recognize that defendants need only show lack of prosecu- 
tion, not actual abandonment, and this affidavit is not designed 
to take on that unnecessary burden. However, we believe we should 
present the facts in their true light. 
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833 shares of stock valued at $29,779.75 in a 1972 settlement of 
the action brought by the SEC. None of the defendants hereto were 


required to contribute to that settlement. 


10. More important, neither the SEC settlement, nor the 
widely publicized settlement of the class action based on the SEC 
action, nor a subsequent settlement of a private action (described) 
in reports to shareholders, including plaintiffs) stimulated 
plaintiffs to revive this case which was based on similar claims. 
In fact, those settlements did not even move plaintiffs to do so 
much as call defendants to find out if their claims might also be 


settled. 


11. Since that time, there have been two substitutions 
of counsel for defendants. In December, 1973, and January, 1974, 
respectively, F.O.F. Proprietary Funds, Ltd. and the Comapny no~ 
ticed that they had retained present counsel. Neither notice 
brought any response from plaintiffs. There was no indication of 
any kind to those new counsel (any more than to those who remained 


in the case) that plaintiffs intended to prosecute and bring this 


action to trial. | 


12. In December, 1973, the Company notified all its 
shareholders, including plaintiffs, of an exchange offer whereby 
the Company's common stock could be exchanged for debentures. 


This prompted no action or response by plaintiffs. 


13. In April, 1974, the Company announced that an agree- 
ment had been reached whereby Argent would purchase by way of ten- 
der all shares of the Company's stock (including those still held 
by plaintiffs). A tender offer was made to all shareholders and 
the merger of the Company into Argent was completed on August 31, 
1974. Once more, plaintiffs gave no indication to counsel for any 


defendant that they had any interest in this action. 


14. Plaintiffs tendered their shares pursuant to the 
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Argent offer and they received $88 per share.* This, coupled with 
plaintiffs' recovery in the SEC settlement (see Paragraph 9, su- 
pray*and stock and cash dividends paid to all shareholders (in- 
cluding plaintiffs) reduces or eliminates any damages that 
plaintiffs could prove if everything they allege in the complaint 
was true and could be proven. Plaintiffs' purchase price for the 
bulk of their shares was $90 per share. Plaintiffs' only activity 
in regard to this case has been to authorize his attorney to ap- 
pear at the pretrial hearing called by this Court on April 3, 1975 
in an attempt to clear its calendar. But that manifestation of 
interest in the case (if it can be called that) has been extraor- 
dinarily limited. Thus, despite having been advised that this 
case coula go to trial at anytime in the next few weeks, plain- 


tiffs have not communicated with their counsel. On April 3, 


plain’ 11s' counsel represented to me that he would contact plain- 
tiffs to learn if they tendered their shares to Argent. When I 
spoke to plaintiffs' counsel on April 14 to advise him of this mo- 
tion and again on April 18 at a pretrial conference before Magis- 
trate Schreiber, I was told that plaintiffs had not returned the 
several telephone calls which had been made to them in the inter- 
vening two weeks. This does not so..d like plaintiffs who are 
interested in pursuing their claim. Nor does it sound like plain- 
tiffs who are mindful of their obligation to the Court to prepare 


themselves to present a cogent case in as short a time as possible 


15. At the April 18 pretrial conference before Magis- 
trate Schreiber, this motion was discussed and the Magistrate re- 
commended that this Court grant the motion and dismiss this action 
for failure to prosecute. 


"My own recommendation is that the case 
probably should be dismissed for failure to 


*The actual price was $44 per share but the stock had split 
2-for-l between plaintiffs' purchases and the tender offer. 

**It appears that plaintiffs tendered the 833 shares received 
in the SEC settlement, producing $73,304 which would further re- 
duce any alleged damages. 
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prosecute because it appears on the 

record that the clients were not much 

interested in pursuing their remedies 

in this court." Transcript, Hearing 

before Magistrate Schreiber, April 18, 

1975, p.12. 
I respectfully submit that the use of the word "probably" was in 
deference to this Court and not an equivocation of the recommer<:3- 


tion of dismissal. 


16. There is little question that this case would have 
remained in its abandoned state had it not been for this Court's 
program to expedite the disposition of cases commenced more than 
three years ago. It was not defendants' burden to prompt plain- 
tiffs into action by earlier moving for dismissal. Nor would it 
have been appropriate for defendants to engage in discovery in a 


case that was dormant and apparently abandoned. 


Defendants Have Been 
Severely Prejudiced 


17. The law provides that the Court may assume prejucice 


from substantial delay in prosecution, and certainly from a five- 


year delay as we have here. That legal presumption is buttressed 


here, however, for there has been very real prejudice to these 


defendants. 


18. Argent, when it announced and subsequently consu=- 
mated its purchase of the Company, believed that this action had 
been abandoned. My firm is counsel of record for the Company in 
this action. We have been informed by the management of Argent 
that, if they had their choice, they would seek new counsel to 
represent the Company. My firm is unfamiliar with Argent perscn- 
nel, has no established channel of com-unication with the Company 
and would be hampered in its attempts to defend this action. aAr- 


gent appears even less comfortable with the situation. 


1$ Moreover, while I need not point out to this Court 
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that in the six years since the acts occurred on which this case 
is based, memories undoubtedly have faded and evidence in the form 
of books and records may have been forgotten or lost, the passage 


of time poses real prejudice to defendants for other reasons. 


20. In the five years since this action was commenced, 
the individual who served as house counsel for the Company has 
left its employ. The same is true of both the individuals who 
served as financial officer and the one who served as secretary 
to the Company. All three are outside the subpoena power of this 
Court and I am informed and believe none would voluntarily testify. 
In addition, I am certain that other important witnesses not only 


have faded memories, but have faded from the scene. 


21. I do not believe it is necessary to more fully 
detail the prejudice a long delay in a trial can cause, but, in 
this complex case, one further fact appears worthy of attention. 
In preparing its defen’ 2 of the class action (and another case 
similar to this one, which was disposed of in February, 1974), 
the Company retained an expert witness. His testimony was to be 
based on a series of charts, graphs and other relatively complex 
documentation, and he spent a considerable amount of time pre- 

aring himself to testify. He also received a considerable fee 
jfor that preparation. That expert was discharged after termina- 
lition of the | ast active case arising out of the relevant events. 

part from the question of whether that expert would be available 


ion such short notice, it is clear he could not now testify with- 


"t elaborate repreparation that would subject the Company to 


n expense it would not have had if this case had been presecuted 


in the same time frame as its companion actions. 


22. In addition, the corporate changes that have taken 
lace in these five years are examples of why courts are so will- 


ing to assume that prejudice exists from this kind of inordinate 
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sal for such delay. Defendant F.O.F. Proprietary Funds is now 
under the control of its parent's liquidator, allegedly having 
been the victim of Robert Vesco and others, and its prior office> 
and directors are unavailable for trial and key employees are nce 
longer employed by F.O.F. and may i.deed be hostile. Jesup & 
Lamont has assumed a new corporate structure and at least one 
former partner, who would be a key witness, is no longer a partner 
and no longer under its control. The Company, too, presently h2 
new Management and new owners, owners who had reasonably concluc 


that this action had been abandoned. 


23. When one views the history of this case, includins 
recent history, one is bound to wonder why a case which was dor- 
mant when the potential recovery was $2,5% ,000 now purports to 
be active when money damages have been virtually eliminated by 
plaintiffs' acceptance of the Argent tender, leaving one with the 
unpleasant conclusion that plaintiffs' recent behavior is not so 
much a rekindled desire to prosecute, but an attempt to give this 
matter a quantum of nuisance value, in the hope that it will yield: 


a settlement offer. 


24. Plaintiffs have failed -- without a single adequate! 


| 


this Court has made available to them for five years. They should) 


reason, without a shred of justification -- to use the processes 


not now be allowed to misuse those processes. 


ee RRS Coe. AE 


RICHARD J. BARNES 


Sworn to before me this 


—_ 


Ww : 
+~QG day of April, 1975. 
lan 


ADELAIDE R. O'NEILL 
NOTARY PUBLIC. State of New York 
No. 03-3221185 
Qualified in Crone County 
Certiicate fied in New York County 
Commiss.on Eapwes histch 30, 1976 
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UNITED. STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES 0. FINLEY, SHIRLEY M. FINLEY 
and CHARLES O. FINLEY & COMPANY, INC., 
Plaintiffs, 
-against- 70 tiv. 4306 (IBW) 
PARVIN/DOHRMANN COMPANY, INC., 
DELBERT W. DOLEMAN, WILLIAM C. SCOTT, 
JESUP & LAMONT, JCHN J. DUNPHY 
and F.O.F. PROPRIETARY FUNDS, LIMITED, 


Defendants. 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK) 
REGINALD LEO DUFF, being duly sworn, deposes and says: 


1. I ama member of the Bar of this Court, and of the 


firm of Carro, Spanbock, Londin, Rodman & Fass, attorneys for de- 


fendants JESUP & LAMONT and JOHN J. DUNPHY. I submit this affida- 


vit in support of the joint motion of all defendants, pursuant to 


Rule 41(b) of the Federal Rules of Civil Procedure, to dismiss 
this action for non-prosecution. 

2. As is set forth in the moving affidavits of our co- 
defendants, there has been no activity by plaintiff in this 
action since early 1972, the action having been commenced in 1970 
in the United States District Court for the Northern District of 
Illinois, Eastern Division, and thereafter transferred to this 
Court. Even prior to the last activity by plaintiff in early 


1972, such activity as there was was spasmodic. 


ree 
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3. This action is purportedly brought pursuant to 
sections 5 and 12 of the Securities Act of 1933, 15 U.S.C. 
§§ 77e, 771; Rules 10b-5 and 10b-6 under section 10(b) of the 
Securities Exchange Act of 1934, 17 CFR § 240.10b-5, § 240.10b-6, 
15 U.S.C. § 783(b), and other provisions of the latter Act. 
Plaintiffs allege that ir March and April 1969 they purchased a 
significant block of stock of defendant Parvin/Dohrmann Company, 
Inc. ("Parvin"), some of which is alleged to have been part of a 
private placement of securities theretofore purchssed by defendant 
F.O.F. Proprietary Funds, Ltd. ("FOF") and resold by it with the 
assistance of defendants Jesup & Lamont ("Jesup"), a New York 
broker-dealer, and Dunphy, then a partner of Jesup. It is alleged 
that various of the defendants had conspired to manipulate the 
price of the common stock of Parvin; that the FOF private place- 
ment was in fact a public offering; and was attended by misrepre- 
sentations and omissions of material facts (some cf which are 
alleged to have occurred after plaintiffs' alleged purchases). 
The complaint seeks rescission of the purchase, and/or damages in 
an amount of approximatel: $2,500,000. 

4. The transaction in suit, among others, has been the 
subject of a civil action for injunction commenced by the Securi- 


ties and Exchange Commission in 1969, which action has since been 


settled, defendant Jesup declining to contribute to the settlement 


proper. In settling that action, none of the parties thereto 
conceded any liability, or that it had committed any of the 


violations charged by the Commission. 
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5. Defendants and the Court have been advised that 
since the commencement of this action, plaintiffs have tendered 
their Parvin stock, pursuant to a recent tender offer therefor, 
thereby reducing their claimed damages from approximately $2,500,000 
to approximately $200,000. 

6. As is set forth in the moving affidavits submitted 
on behalf of Argent Corporation, the successor by merger to 
Parvin, and by FOF, the managements of those two corporate defend- 
ants have changed jn the years since the acts complained of, and 
witnesses with knowledge of the facts upon which the complaint 
herein is purportedly based are no longer available or subject to 
the compulsory process of this Court. It has been alleged, in 
fact, that the former management of FOF is hostile to the present 
management of FOF, and that voluntary cooperation cannot be 
expected from members of such former management with knowledge of 
the facts. 

‘7. %In the case of defendant Jesup, both defendant 
Dunphy and William P. Suter, who were at relevant times partners 
of Jesup but are no longer affiliated with its corporate successor, 
were the individuals with personal knowledge of the transactions 
giving rise to the plaintiffs' claims. While Mr. Dunphy is a 
defendant herein and so is subject to the Court's power and 
jurisdiction, Mr. Suter is a non-resident of the State of New 
York, and whether or not he is subject to the compulsory process 
of this Court, or would be willing and able to appear voluntarily 


to testify at the trial which the Court has scheduled to commence 


on May 6, 1975, is not known to your dffiant. 
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8. Quite apart from any prejudice or inconvenience 
which may result to defendant Jesup in the prepar~ ion and. presen- 
tation of its defense by reason of the potential unavailability 
of Mr. Suter, that defendant is substantially prejudiced by the 
alteration in the management of FOF and by the unavailability of 
certain of its former principals. Thus, plaintiffs charge that 
the transaction which resulted in plaintiffs' purchase of shares 
previously owned by FOF was not, as represented, a private place- 
ment, but rather was a public offering, and this conclusion is 
bolstered by the contention that in acquiring shares of Parvin in 
October 1968, FOF should have known that Nevada law prohibits 
common ownership of gambling casinos both in Nevada and elsewhere. 
Because of Parvin's ownership of a casino in Nevada (which owner- 
ship presumably was imputed to FOF by reason of its significant 
stock ownership in Parvin) and because of FOF's contemporaneous 
ownership of a gambling casino in the Bahamas, the Nevada Gaming 
Commission in April 1969 directed FOF to dispose of its stock 
ownership in Parvin. It is alleged that FOF's resulting sale of 
stock of Parvin was in part made to the plaintiffs. 

9. Whether or not the sale of FOF's stock was properly 
a private placement or, as plaintiffs charge, a public offering 
of Parvin stock, turns very largely upon the distributive intent 


of FOF at the time of its purchase, which is usually a question 


of fact. Vohs v. Dickson, 495 F.2d 607, 625 (Sth Cir. 1974). 


Whether or not, by reason of their having assisted in FOF's purpor- 


ted private placement of securities in April 1969, defendants 
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Jesup and Dunphy became "underwriters" within the meaning of 
section 2(11) of the Securities Act, 15 U.S.7. § 77b(11), may 
turn not upon their own contemporaneous understandirg of the 
facts relating to the nature of the transaction, but upon whether 


FOF was itself an underwriter, as is charged in the complaint. 


FOF's status turns on its own distribvtive intent, and if FOF is 


an underwriter, its status as such could well rub off on Jesup 

and Dunphy, and expose them to liability under the 1933 Act. The 
evidence of FOF's distributive intent, and therefore of its 

status, appears to be exclusively in the possession of the former 
principals of FOF, who, as FOF's current motion papers demonstrate, 
are not merely uncooperative or unavailable, but hostile. The 
unavailability and hostility of former FOF personnel with knowledce 
of the pertinent facts thus directly and adversely affects the 
ability of defendants Jesup and Dunphy to defend against the 
section 12 claim. 

10. Similarly, Jesup is accused of having participated 
in the claimed manipulations of : .rvin stock by reason of its 
having crossed sales of Parvin stock theretofore owned by prin- 
cipals of Parvin, including a pension trust, to certain of its 
own customers. While Jesup can itself testify as respects its 
role in those transactions, and its then knowledge of the facts, 
it must perforce depend upon the personal knowledge of two of its 
former partners, one of whom is a defendant herein, but the other 
of whom is not. In some cases, the sellers of the stock through 


Jesup were not under common control with Parvin, and their corrcto- 
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rative testimony would be of inestimable value to Jesup's defense 
against the Rule 10b-6 claim before a jury. Such evidence is 

not presently available to Jesup by reason of wholesale changes 
in the management of Parvin, and indeed, in the subsequent merger 
of Parvin itself. 

ll. Finally, and for precisely the same reasons, Jesup 
is deprived by the change in Parvin's management, from the oppor- 
tunity of calling as witnesses members of Parvin's former manage- 
ment, to defend against the claims of violation of Rule 10b-5 ana 
other disclosure rules. Jesup and Dunphy are not accused them- 
selves of having made any representation whatever to Plaintiffs, 
so that their liability, if any, on this charge is necessarily 
dependent on the liability of Parvin. The charge here is that 
Parvin in its public and private disclosures, and in its periodic 
filings with the SEC, misstated its earnings and facts relating 
to its business. Jesup was not in possession of inside information 
concerning Parvin, but is not in a position to prove that fact 
except by its naked denials of such knowledge. It would have 
been in a position to prove those facts had plaintiff diligently 
prosecuted the case and deposed Parvin and its then principal 
officers. 

12. The present motion by all defendants comes as a 
result of the reassignment of the present action to this Court 
and in response to the Court's invocation of the program for the 
expedited disposition of civil cases pending mc.2 than three 


years. A pre-trial conference was held April 18, 1975 before 
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Magistrate Schreiber, who recommended that the action should 
“probably” be dismissed. I respectfully suggest that the Magis- 
trate's use of the word "probably" should not be taken as an 
equivocation in his recommendation, but rather as a sign of 
deference to the obvious fact that it is for this Court and not 
for the Magistrate to make that decision. I respectfully submit 
that when all the equities are considered, the Magistrate's 
recommendation is sound and should be adopted by the Court. 

13. I have heretofore stressed prejudice to the djefend- 
ants Jesup and Dunphy which flows directly from the non-prosecution 
of a case which all defendants with substantial reason believed 
to be abandoned in fact. There is additional prejudice, resulting 
from the lack of time in which counsel may properly prepare for 
trial. The appearances before Magistrate Schreiber and this 
Court all occurred during a time when my partner, Jerome J. 


Londin, Esq., was engaged in a protracted criminal trial before 


Hon. Whitman Knapp, U.S.D.J., in USA v. Sloan, et al., 74 Cr. 


859. Mr. Londin had appeared for defendants Jesup and Dunphy in 
the SEC civil action heretofore referred to, and in the other 
civil actions in which those defendants were joined, arising out 
of the Parvin transactions, and he is familiar with the background 
of this actio:. The associate who had assisted Mr. Lundin in 

that action is no longer employed by my firm, and I had no prior 
involvement in any aspect of the several litigations. On April 
28, 1975, after the conference before this Court I advised Mr. 


Londin of the Court's direction that a pre-trial order and 
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charges be submitted by this Friday, May 2, 1975, and the parties 
be ready to go to trial on May 6, 1975, and he informed me that 
he will not be ready to try this action on that date, even if his 
criminal trial is concluded prior thereto. 

14. At Mr. Londin's request, I attended the meeting 
witn Magistrate Schreiber last week, and appeared before this 
Court on April 28, 1975, believing that the conference would be 
devoted to the pending m to dismiss for non-prosecution, in 
accordance with the Magistrate's putative recommendation. Accord- 
ingly, I had not fully familiarized myself with the underlying 
facts (which scessarily had to be culled from the voluminous 
file in the SEC proceeding) and from the pleadings herein, and 
was unable to advise the Court as to how much time defendants 
Jesup and Dunphy would require to present their defense. After a 
review of the files, I would estimate that they would require a 
minimum of three days, and perhaps more, in order properly to 
present their defense. 

15. The triai date set by the Court is particularly 
inconvenient to me personally. In addition to attempting to 
complete a response to a 119 page brief filed in an action pending 
before Judge Werker, which raises a number of virtually unprece- 
dented questions under the Securities Act and the Exchange Act, 
(which response is due next week), I have a commercial arbitration 
due to commence on May 8, 1975, and had scheduled a meeting with 


my clients, who must come to New York from Chattanooga, Tennessee, 
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on May 7, 1975. * am .lso currently engaged in an informal 
investigation by SEC in another matter which I am handling 
during Mr. Lon2.a's absence at trial. 

16. However, whether Mr. Londin is compelled to try 
this action, if it goes to trial, or 1 am obliged to do so, 
having acquainted myself with the complex facts in little less 
than a week, I respectfully submit that forcing these defendants 
to trial on such short notice and without time for adequate 
preparation gives them only the semblance of due process, and 
then only in the interest of clearing the docket of this Court of 
stale cases. I think all members of the Bar of this Court, as 


well as the Judges of this Court, are aware of the <rush of the 


dockets, but I respectfully submit that stale cases generally are 


left unprosecuted because they lack merit, or because, as may be 
the case with plaintiff Charles O. Finley, the plaintiff has 
other fish to fry. At the hearing, but off the record, the 
Magistrate inquired why defense counsel had not moved earlier to 
dismiss for non-prosecution if they genuinely believed that the 
action had been abandoned hy the plaintiff. There are two short 
answers to the inquiry, both of which should be considered by the 
eourt. 

17. In the first place, to the extent that defense 
counsel might have #ffirmatively considered tiie question of 
making such a motion, if they did, I think that the Court can 
take judicial notice that the timing of such a motion is often a 


very delicate proposition because, if made too soon, it will be 
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denied, and whenever made, it is likely to resuscitate 2 moribund 
action if for no other reason than that the non-prosecztion may 
generally be laid at the feet of plaintiff's counsel. In such 


cases, counsel is likely to be more concerned with the rossibility 


of being charged with its own malpractice than with the merit or 


lack of merit of the claim, and will proceed accordingly. The 
latter factor does not appear to have any application here, as lit 
is the understanding of defense counsel that the plaintiffs 
themselves have not been cooperating with their counsel. 

18. The second, and perhaps more realistic reason why 
defendants do not customarily take up the cudgel to remind plain- 
tiffs that they have pending unprosecuted cases, is that most 
counsel have more work to do in pending, actively prosecuted, 
cases than tim- in which to do it, and unprosecuted cases have a 
way of being forgotten 

19. I respectfully submit that the interests of justice 
require that the action be dismissed for non-prosecution, without 
burdening defense counsel with the obligation of preparing for a 
jury trial which, because of the present state of the record and 
virtually total lack of discovery and o.1 any activity in more 
than three years, is likely to lead to a directed verdict at the 
close of the plaintiffs' case. If it is the purpose of the 
expedited disposition procedure to rid the docket of stale cases, 
and incidently to alert the Bar that the Court will not tolerate 
non-prosecution of cases which purport to be substantial, the way 


to achieve that dual goal is by dismissing out of hand a case as 
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eggregiously unprosecuted as the present action, and not by 
compelling defense counsel to prepare for trial on no meaningful 
notice whatever. A trial held in such circumstances cannot be 
productive of a just verdict, and because of the lack of proper 
preparation by all counsel is likely to result in error which 
will only lead to a further cluttering of the Court's docket on 
remand. 

20. Defendants' motion to dismiss pursuant to Rule - 


41(b) of the Federal Rules of Civil Procedure should be granted. 


REGINALD LEO 6 


Sworn to before me this 


29th day of April, 1975. 
=" 
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Plaintiffs, 70 Civ. 4306 (IBW) 
bs ashen AFFIDAVIT 


PARVIN/DOHRMANN COMPANY, INC., 


Defendants 


) 
: 8 
) 


COUNTY OF NEW YORK 


ROBERT A. MEISTER, being duly sworn, deposes 


1. I ama member of the firm 

& Jacobs P.C., attorneys for defendant F - Proprietary 
Limited ("FOF Prop."), and I make this affidavit in support 
of defendant's motion to dismiss this action for plainti 
prolonged a: Nillful failure to prosecute. 

commer.ed : 1e Northern District of Illinois on 


and transferred to this Court by Order dated August 


At no time from april 9, 1970, the time this action 


> 


menced, to the pre al conference five years later held by this 


Court on April 3, 1975 did plaintiffs serve a notice to take 


deposition of defendant FOF Prop., an interrogatory directed 


to 


FOF Prop. or a request to FOF Prop. to produce any documents.* 


*# After the case was transferred, plaintiffs 
notices to >» the depositions of other defendants, 
were adjourned and never taken. Indeed, the last stipu! 
adjourning said depositions was signed on January 10, 1] 
thereafter, plaintiffs clearly abandoned the intention 
those depositions, as evidenced by their failure even 
stipuiations of adjournment. 
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2. ¥F.0.F. Prop. is and at all 
owned sursidiar; of The Fund of Funds, Limited. 
of some notoriecty that in 1971 The Fund of Funds, 
under ti:2 control of Robert L. Vescc,. who in 1972, togetae 
with various co-conspirators, locted $60 Million of mone;s 
belongins to FOF Prop. See, e.&-, the allegations of Sec:: 


and Excz2ange Cozmission v. Robert L. 


ana The Fund of Funis, Limited, et 2-. 


1., 74 Civ. 1930. Vesco and his cohorts have 


the country and are now resident in Costa fica. On August 
1, 1973 the Supreme Court of Ontario, Canada appointed a 
tor for The Fur.d of Funds, Limited and the liquidator 
thereafter become the president of FOF Prop. As a resutt 
ail of tne former management and employees of The Fund of 
Limited and FOF Prop. have now disbanded and are no long=r 


connect2a in any way with either. 


3. The relevance cu this motion of the events 
describea in paragraph 2 of this affidavit is clear, for 


intervening acts have deprived FOF Prop. of the abilit; 


any officer, director or employee who might have any knowlecse 


transpired in 1969. Indeed, prior management is not only 
unavailasle but also hostile and, in the case of Edward 
Cowett, dead. Tnus, FOF Prop.'s ability +o defend has been 
severely prejudiced by the fact that plaintiffs, who commenced 
this action in Illinois in April .1970, have never taken any 
deposition or propounded any interrogée ‘ory. (Plaintiffs never 
even attzmpted to take the depositions of FOF Prop. by serv: 
any notice.) In this connection it should be noted that Fe 


Prop. was not alleged by the SEC to have been a member of 
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control group as alleged in those proceedings, and insofar as 
we are able to tell, no officer, employee or director of The 
Fund of Funds, Limited or FOF Prop. testified in tne proceedin: 


in Securities and Exchange > Commission v. Parvin/Dohrmann 


Inc. ! there is no record of what FOF Prop. knew or did 


know concerning the facts alleged in the complaint. 


In all of these circumstances FOF Prop. reasonably 
could regard this action as one commenced without any basis 
in fact, in a moment of pique, by a well-known frequent litigant 
who simply filed his \laint and immediately lost interest 
in the action. Clearly, plaintiff has abandoned his claim by 
his failure to do anything at all for five years. Undoubtedly 
that failure to prosecute would have persisted were it not for 
this Court's direction tnat the case be set down for immediate 
trial.® In these circumstances, plaintiffs should not be al- 
lowed to benefit from the prejudice which has occurred to FOF 
Prop. as a result of plaintiffs' total inaction and total faiit 
to prosecute this action during the past five years. The com- 


plaint should be dismissed for failurg to prosecute. 


~ Robert A. 
Sworn to before me this 


A 
iS gay of April 1975. 


(y 


a 
t a oe 
a Ped AE aeyenst STT'"l 
Notary Public. : 4 se dee York 
SOY | sto, 4200502 
eet f-A i we sgurty 
Ce ee Expy. 38 1.20 50, 1978 


# iwtwiffs' lack of interest in this action is 
fllustra oy events in January 1974 when, shortly after my 
firm was stituted as counsel for FOF Prop. following the 
assumption by tne liquidator of control of FOF Prop., I wrote 
this Court a letter dated January 22, 1974 suggesting tnat this 
case be consolidated with anotner action which appeared to 
involve many of the same fact questions. Although a copy of 
that letter was sent to counsel for plaintiffs in this case, 
plaintiffs neither responded thereto nor took any action 
despite this reminder almost a year and one-half ago of this 
case's existence. 


| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CHARLES O. FINLEY, SHIRLEY M. 
FINLEY and CHARLES O. FINLEY & 
COMPANY, INC., 70 Civ. 4306 
Plaintiffs, : AFFIDAVIT IN 
OPPOSITION 
~against- TO MOTTON 
TO DISMIS:; 
PARVIN/DOHRMANN COMPANY, INC., oy 
DELBERT W. COLEMAN, WILLIAM C. 
SCOTT, JESUP & LAMONT, JOHN J. 
DUNPHY and F. O. F. PROPRIETARY 
FUNDS, LIMITED, 


Defendants. 


STATE OF NEW YORK) 


SS.: 
COUNTY OF NEW YORK ) 


Martin I. Shelton, being duly sworn, deposes and 


1. I ama member of the firm of Shea Gould Climenko 


Kramer & Casey, attorneys for plaintiffs. I make this affi- 


| 
davit in opposition to the motion of all of the defendants | 
for an order directing "dismissal of this action with prejudice 
on the ground that there has been an inordinate and inexcusable | 
failure to prosecute" (Defendants' Notice of Motion). In support 
of their motion, defendants submit affidavits of their respective | 
attorneys. Also submitted is an affidavit by Michael L. Lapin, 
Vice President and General Counsel of Argent Corporation ("argent") 
into which defendant Parvin/Dohrmann Corporation ("Parvin/ 
Dohrmann"), then Recrion Corporation ("Recrion"), was merged on 
August 31, 1974 following a tender offer by Argent for Recrion 
stock. 

2. I will attempt in this affidavit to answer each 

of the contentions set forth in the four moving affidavits. I 
will also present plaintiff's side of the story. First, however, 


I would like to make a few preliminary comments. 


| 
| 
' 
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Recent Events 

3. Defendants were informed over a month ago of the 
assignment of this case to Magistrate Schreiber and the sched- 
uled pretrial conference on April 3, 1975. Although I was not 
present at the pretrial conference on April 3, I have been informed 
by my associate who was present that defendants' counsel gave no 
indication that they intended to move to dismiss for lack of 
prosecution and, indeed, counsel for defendant F.O.F. Proprietary 
Funds Limited ("FOF") requested the Opportunity to conduct 
pretrial discovery. This request resulted in Magistrate Schreiber 
setting up a discovery schedule and directing counsel for FOF to | 
submit an order reflecting this schedule which would have pro- 
vided for document production and depositions, all to be con- 
cluded by May 9, 1975. Following the April 3 pretrial conference 
we prepared and served on April 14 (in accordance with the sched- 
ule set up by the Magistrate) document requests and deposition 
notices addressed to all defendants. 

4. On April 14 my associate, Daniel L. Carroll, re- 
ceived a telephone call from Mr. Barnes of Townley, Updike, 
Carter & Rodgers, attorneys for defendants Parvin/Dohrmann, 
Coleman and Scott, in which the proposed motions to dismiss was 
mentioned for the first time. In a letter sent by Mr. Barnes 
to Magistrate Schreiber on April 15, Mr. Barnes advised the 
magistrate that defense counsel had conferred and decided to make | 
a motion to dismiss. Mr. Barnes further stated in his letter that 
he had intended to prepare the motion papers the previous week 


but had not done so because of his involvement in another matter 


and that it was defendants' intention to submit papers within the 
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next few days in support of such a motion. * 

5. At a subsequent pretrial conference held on April 
18, Magistrate Schreiber directed that defendants' motions be 
made returnable on May 9. Defendants stil’ nad not serve’ the 
papers on April 28 when counsel appeared before the Court for a 
conference (at which time a trial date of May € was set and the 
return date for the proposed motion was moved up by the Court to 
May 2) and did not serve said motion papers until 5:14 P.M. on 
April 29, less than three days before the return date. 

6. The above is significant for two reasons. First, 
plaintiff Finley's purchase of 30,000 of the 37,000 shares of 
Parvin/Dohrmann stock involved herein took place on April 28, 
1969. To the extent a six-year statute of limitations applies to 
any of plaintiff's claims, they would now be barred. Therefore, 
whether any dismissal at this point was with or without prejudice 
may be academic since it might well bar any reinstitution of this 
action. However, had defendants been more diligent in bringing 
on this .sotion, plaintiffs would have urged the Court that any 
dismissal should be without prejudice, thus permitting the rein- 
stitution of this action. 

7. Also, defendants’ delay until 5:14 P.M. on April 29 
in serving its motion papers precluded the possibility of obtain- 
ing an affidavit from Mr. Finley who lives and has his cffice in 
Chicago. Thus, I can merely report in this affidavit what 
Mr. Finley has told me. of course, if the Court deems it import 
ant to have an affidavit from Mr. Finley, this can be arranged if 


a little more time is given. However, I am told that the Court, 


_——— 


* Meanwhile counsel for FOF had withdrawn his discovery request 
and the magistrate in turn ruled that there would be no further 
discovery, thus, in effect, vacating the notices served by plain- 
tiffs on April 14, 1975. 
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at the conference held last Monday, recognized that plaintiffs 
were not being given the required notice and stated that it 

would entertain plaintiffs' opposition even if made orally on the 
returr date. 

8. Contrary to the suggestion contained in defendants’ 
papers, I have been in frequent contact with Mr. Finley over the 
past week. Mr. Finley personally flew in from Chicago this pasi 
Tuesday to discuss the case and assist in our preparations for 
trial. Unfortunately, Mr. Finley had just left my office when 
defendants served their motion papers. However, since I knew 
that defendants intended to meke this motion, I discussed in 
detail with Mr. Finley his response to the contentions I th>-ught 
defendants would make in support of their motion. 

9. As a final preliminary comment I would like to 
respond to Mr. Barnes' charge (contained in paragraph 23 of his 
affidavit) that plaintiff does not wish to prosecute this action 
but is attempting "to give this matter a quentum of nuisance 
value". This could not be further from the truth. At a confer- 
ence this past Tuesday I expressly .ejected Magistrate Schreiber's 
suggestion that plaintiff should settle this case for nuisance 
value. Moreover, I can say wittiout hesitation based upon my 
discussions with Mr. Finley that he intends to prosecute this 
case to the fullest extent possible. I further state that, 
based upon my knowledge of the facts involved herein, plaintiffs 
have very meritorious claims which I respectfully suggest deserve 


to be heard. 


Explanation for Delay 


10. As the Court knows, this action was commenced in 


Illinois by plaintiffs' Chicago counsel. Defendants’ motion to 


transfer was vigorously opposed because obviously it was very 


i 
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inconvenient for Mr. Finley who lives and has his office in 


' Illinois to have to prosecute this action in New York. Never- 


theless, Judge Hoffman directed that the action be transferred, 
primarily because he found that documentary evidence and wit- 
nesses were more readily available in New York and that there was 
pending in this Court other litigation arising out of the same 
transactions.* I respectfully suggest that the fact that plain- 
tiffs have been forced to litigate in a forum not of their own 
choosing deserves much weight and militates against the granting 
of the instant motion. 

11. Following the entry of Judge Hoffman's transfer 
order, plaintiffs were confronted with the task of retaining 
New York counsel. As I understand, it this was handled by plain- 
tiffs' Chicago counsel. who contacted my firm concerning our pos- 
sible representation of plaintiffs. In early October 1971 we 
filed our Notice of Appearance and immediately began a detailed 
review of voluminous material then available to us and later 
obtained from the attorneys for defendants Coleman, Scott and 
Parvin/Dohrmann in response to our notice for production of 


documents served on October 4, 1971. | 


* pefendants -n support of their motion to transfer, relied 
heavily upon the actions then pending in this Court. Indeed, 
defendants Dunphy and Jesup & Lamont urged that this case would 


_ "likely be consolidated for discovery and trial with similar suits 


presently pending in [this] court." Of course, after transfer, 
defendants took no action to consolidate this action with such 
other actions, all cf which I am informed have now been disposed 
of, one as recently as February of 1974. I might also note that 
the present attorneys for all of the defendants herein (other than 
FOF) submitted affidavits in connection with the transfer motions, 
detailing to the Court the tremendous amount of work their respec- 
tive firms had already done in connection with the subject matter 
of this action - quite inconsistent with their present claims 

that they have been prejudiced by reason of their apparent failure 
to previously investigate and document the transactions involved 
herein. 
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12. Also on October 4, 1971 we served notices to take 


the depositions of defendants Parvin/Dohrmann, Coleman and Scott. 


, These depositions were adjourned a nunber of times, first in 


order to permit time for us to review documents © roduced by these 
defendants and then later because, after revic ig the testimony 
of Messrs. Scott and Coleman before the SEC and the American 
Stock Exchange, we thought that depositions might not be neces- 
sary in light of this prior testimony. I have been told by 
Mr. Carroll that this was discussed by him with either Mr. Daniel 
or “x. Barnes of the Townley, Updike firm who agreed to this 
approach and that this was the reason stipula ions adjourning 
the deposition ceased being executed in April of 1972 - not be- 
cause as defendants sta.e, we "abandoned" the deposit: 1. 

13. In any event, following our detailed review of 
the transcripts and other documents produced pursuant to our 
notice to produce, we prepared a lengthy memorandum .,1ich out- 
lined infor on we thought should be obtained from plaintiff 
before we proceeded with further discovery. This memorandum was 
forwarded to plaintiffs' Chicago cov.isel with whom we were then 
dealing, with the explanation that we were deferring further dis- 
covery until we received the information requested. We communi- 
cated with Chicago counsel on a number of occasions after that 
and reiterated our need for such information. Apparently there 
was a breakdown in communications between Mr. Finley and Chicago 
counsel in connection with this matter in that Mr. Finley has in- 
formed me tha’ our request for information as outlined in the 


memorandum we prepared was not communicated to him until this 


| past August. 


14. Mr. Finley also told me that he had a serious 


heart attack in August of 1973 and,at the direction of his 
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doctors, was confined to a very limited schedule for cne year 
' thereafter and is still under doctors orders to restrict his 
activities. I'm sure the Court is well aware of Mr. Finley's 
wide-ranging business activities. In addition to his other busi- 
ness interest Mr. Finley is, of course, the owner of the Oakland 
Athletics baseball team and until recently owned a professional 
hockey team and a professional basketball team 

he disposed of +1 compliance with his doctor's orders 

his activities. Defendants may well be right when they infer 
that this matter may not have been the most pressing of matters 
and in the forefront of Mr. Finley's thoughts in the past few 
years. But, I suggest that this was not because he did not con- 
sider it important. Rather, I suggest it was due to the other 
pressing matters which Mr. Finley had to deal with on a day to 


day basis. He obviously thought this matter was being attended 


to by counsel but, was incorrect in this assumption in view of 


the breakdown i: communicatiors between him and Chicago counsel. 
15. In short, the delay in this action was caused first 
by a breakdown in communications between Mr. Finley and his 
Chicago counsel and second, by his recent health problems. Mr. 
Finley has informed me that he never intended to abandon the 


iclaims asserted in this action* and has instructed me to do 


* With respect to defendant's assertion that they were led to be- 
lieve that plaintiffs had abandoned the claims asserted in this 
case, I respectfully refer the Court to a letter dated August 9, 
1972 addressed to the Clerk of the United States District Court 
in regard to the settlement of the class action entitled Moseley 
v. Scott, 69 Civ. 4574, a copy of which is annexed hereto as _ 
As the Court will note, in that letter plaintiffs 

refer to the pendency of this action and the fact that they are 

| pursuing their own rights and remedics regarding certain of the 

.Matters involved in the Moseley litigation “and desire to con- 
tinue to act for their own behalf". Accordingly, plaintiffs re- 
quested exclusion from the Moseley class and the proposed secttle- 

‘ment therein. The records of this Court indicate that the attor- 
neys for defendants Parvin/Dohrmann, Scott and Coleman were also 
attorneys of record for Coleman and Scott in the Moseley litiga- 
tion. 
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whatever is necessary to press these claims to the fullest extent 
possible. In this connection, I note that defendants infer in 
their affidavits that any damages plaintiffs might have been enti- 
tled to recover in’ this action have been reduced or eliminated by 
reason of the recent tender offer pursuant to which Mr. Finley 
received $88.00 per share for all but 5,000 shares of the stock 
involved herein. This is Just not true. First, I am informed 
that in November of 1972 the corporate plaintiff disposed of the 
5,000 shares referred to above and uffered a net loss on this 
stock of approximately $233,000. I am also informed that the 
individual defendants suffered a net loss of $78,000 on the stock 
tendered pursuant to the August 1974 tender offer. Thus, without 
taking into account cash dividends received on the stock during 
the period it was held, there is a total net loss of over 
$300,000 which plaintiffs are still seeking to recover in this 
action. In addition, I am informed that in order to purchase the 
30,000 shares of lettered stock in April of 1969, Mr. Finley bor- 


rowed over $2,700,000 on which he has paid over $1,000,000 in 


interest over the past few years. Plaintiff Finley contends that 


he is entitled to recover ‘his interest as damages, especially in 
view of the fact that he was entitled in 1969 to rescission of the 
transaction in which he purchased the 30,000 shares because of the 


violation of § 5 of the Securities Act of 1933. 


Defendants' Alleged Prejudice 

16. De-endants in the affidavits submitted in support 
of the instant motion advance a number of theories which they con- 
tend demonstrate the substantial prejudice they have suffered by 
reason of the delay in this case. Before turning to these spe- 
cific contentions, I should like to point out to the Court that 


after this action was transferred from Illinois, none of the 
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defendants took any action whavever to either obtain discovery 
of plaintiffs or to obtain the advantages of defending this 
action in conjunction with the other ~ctions then pending in 
this Court, the primary reason urged by defendants in success- 
fully requesting that this case be transferred to New York. 

17. I might also point out that nowhere in their 
papers do defendants advance any ground for prejudice to the 
individual defendants (Coleman, Scott and Dunphy) other than tne 
conclusory assertion that over the years "memories have faded." 
Even if these defendants’ memories have faded, which I do not 
believe they have, in view of their continuous involvement in re- 
lated litigation up through at least Fe' ~uary of 1974 when I am 
informed a related action was settled on the eve of trial, the 
voluminous transcripts of their prior testimony before the 
Securities Exchange Commission, the American Stock Exchange and 
in depositions in other actions woul”, I respectfully suggest, 
supply a wealth of material to refresh their recollections. I 
turn now to the other points raised by defendants in support of 


theiz claim of prejudice. 


' Argent Corporation's Claim of Prejudice 


18. As previously noted, Recrion Corporation (previ- 


ously Parvin/Dohrmann) was merged into Argent Corporation fol- 


lowing a tender offer in August of 1974. Mr. Barnes in his 


affidavit (¥ 18) contends that Argent Corporation, ~y reason of 
the upcoming trial ordered by this Court, is being deprived of 
its right to retain counsel of its choice and that even if his 
firm were to continue as counsel for Argent, its unfamiliarity 
with Argent personnel would hamper its attempt to defend this 


action. 


volved herein Argent personnel might be able to shed some light 


| various litigations arising out of the transactions involved 


in early 1970 and, according to information available to me, 
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19. Mr. Barnes nowhere explains what transaction in- 


on. Indeed, I would respectfully suggest that the extensive 


amount of work done by Mr. Barnes' firm in connection with the 


herein and his firm's admitted intimate familiarity with such 
transactions would make it most qualified to represent Argent's 
interests.* 

20. Mr. Barnes also ignores the fact that Argent has 
now had over a month to retain counsel of its own choosing in 
that he as counsel of record for Parvin/Dohrmann was informed at 
the end of March of the pretrial conference to be hel. on April 3. 

21. In paragraph 20 of his affidavit, Mr. Barnes re- 
fers to the change in personn=! at Parvin/Dohrmann since this 
action was commenced. I merely wish to point out to the Court 
that as a result of the improprieties alleged in the complaint, 


defendant Coleman, who was the Chairman of Parvin/Dohrmann, and 


I believe Mr. Scott, who was president, resigned their positions 


there was a complete change in manayement at that time. Thus, 
it would appear that all of the witnesses who Mr. Barnes claims 
are unavailable to Parvin/Dohrmann have been uxavaiisble for 
approximately the last five years. And, Mr. Barnes does not ex- 


plain what, if anything, prevents Messrs. Coleman and Scott, | 


, defendants herein and persons who obviously have the most first- 


hand knowledge of the transactions involved herein, from testify- 


ing at the trial. 


* In this regard, I note that Ronald S. Daniels, Esq., a partner 


i in the Townley, Updike firm, in an affidavit submitted to the 


Illinois Court in connection with the motion to transfer, detailed 
the work his firm had done and its familiarity with the tcansac- 


- tions involved herein. 
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22. Mr. Michael L. Lapin, Vice President and General 
Counsel of Argent, in addition to making some of the same points 
|, made by Mr. Barnes and referred to above, argues that in negotiat- 
_ing for the purchase of the common stock of Recrion Corporation, 
Argent “concluded, based on the prolonged four-year inactivity in 
this case .. . that plaintiffs herein had abandoned this action." 
I respectfully suggest to the Court that if indeed Argent made 
this assumption it was wholly unjustified. Surely, before assum- 
ing that a litigation seeking damages of $2,500,000 has been 
abandoned, due diligence would require a phone call to check if 
|. this were the case. Surely, Argent did not obtain an ovinion of 


counse. stating that this case had been abandoned.* In any event, 


' would respectfully suggest that if Argent viewed the alleged 


abandonment of this case as such an important factor in its nego- 
tiations, that a motion to dismiss for lack of prosecution should 


have been made prior to the tender offer. 


Defendant FOF Propr ietary Funds 

23. It is suggested in ¢€-fendants' moving papers that 
the management of FOF has changed throughout the years and that 
| the formes management of FOF which might have knowledge of th 
transactions involved herein is hostile to the present manag¢ 
| of FOF and, therefore, their cooperation cannot we expected. In 
this connection I first note that according to all of the docu- 
ments that I have seen, the transaction involved herein with 
respect to FOF, wherein plaintiff Finley purchased 30,000 shares 


——— $$ —_ 


* J also note that according to material sent to Recrion stock- 
holders Argent prior to the tender offer contracted to buy 
421,£44 shares of stock owned or controlled by Mr. Coleman. Mr. 
Lapin's affidavit is silent as to what if any arrangement was 
made betwcen Argent and Coleman relating to the potential Liabil= 
ity present:ed by this lawsuit. For all we know, Coleman agreed 
to indemnify Argent with respect to this liability. 
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|| of restricted Parvin/Dohrmann stock from FOF, was handled exclu- 
sively by defendant Scott, Dunphy and Jesup & Lamont and that 
even the then management of FOF had no first-hand knowledge of 
the facts surrounding this transaction. In addition, it is a 
well-known fact that the hostility of FOF's former management was 
manifested in 1972 when the Securities and Exchange Commission 
commenced its action against Robert Vesco. Indeed, I believe that 
those connected with FOF in 1969 departed the scene in 1971 when 
Mr. Vesco gained control of the IOS complex which included FOF. 
There is therefore no merit to defendant's contention that any 
delay in this case has resulted in the unavailability of FOF 

‘ personnel. Rather, it would appear that they were as unavailable 


in 1971 as they are today. 


Defendants Dunphy and Jesup & Lamont 


24. From documents available to me, as well as an 
| affidavit submit*ed by Jerome J. Londin, Esq. in connection with 
‘ the motion to transfer herein, it would appear that Mr. Londin's 
firm has represented Jesup & Lamont and its partners in connec- 
tion with the transactions involved herein from at least early 
1970. This included the representation of defendants Jesup & 
Lamont and John J. Dunphy as well as William P. Suter in an action 


entitled 20th Century Investors, Inc. v. Jesup & Lamont, et al. 


(70 Civ. 2597), which I am informed was settled in February of 
1974. Yet defendants' counsel, especially Mr. Duff, Mr. Londin's 
partner, complains that defendants Dunphy and William P. Suter 
| are no longer affiliated with the corporate successor of Jesup & 
Lamont and that Mr. Suter is a non-resident of the State of 


New York. Mr. Duff further states that he does not know whether 


Mr. Suter is subject to compulsory process of this Court or would 


be willing or able to appear voluntarily to testify at trial. 
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In this regard, I merely wish to inform the Court that my office, 
through a call made to Jesup & Lamont yesterday, learned that 
Mr. Suter is presently employed by Shaw & Co. at 120 Broadway, 
New York, New York, and was successful in serving Mr. Suter with 


a subpoena requiring his appearance at the trial on May 6. 


25. In conclusion, although plaintiffs may not have 
taken any action to press this matter until it was called for 
pretrial conference in connection with the Court's program for 
the expedited cisposition of civil cases pending for more than 
three years, it is equally clear that defendants likewise took no 
action. I respectfully submit that this fact as well as the other 

circumstances outlined above, requires the denial of the instant 
motion. In this connection, I respectfully refer the Court to 
§3216 of the New York Civil Practice Laws and Rules, which, 

' although not binding on this Court, requires a defendant to take 
some e“firmative action in demanding the resumption of prosecu- 
tion of an action before it can be dismissed for lack of prosecu- 
tion. 

26. Finally, I would like to inform the Court that 

1 plaintiff is prepared to proceed to trial on May 6th and has 

; over the past few days subpoenaed numerous witnesses and docu- 

| men*s and expended a great deal of time and effort in order to 


|| prepare this case. | 
| 
| 


Martin Y. Shelton 


| 

| 

Sworn to before me this | 
| 


2nd day of May, i975 


Notary Public 
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CHARLES O. FINLEY & Company, INC. 4IC 
310 Soutn Micuican AVENUE ai 
Ciicaco, Ittinois 60604 
August 9, 1972 Telephone Area (312) 939-2475 


Clerk of the United States District Court 

United States Court House : ‘ 
Foley Squart 

New York, New York 10007 


In re: Moseley v. Scott 
69 CIV. 4574 


Gentlemen: 


During the period commencing October 11, 1968 and ending October 13, 
1969, common stock of Parvin/Dohrmann Company (now Recrion 
Corporation) was purchased by the following persons in the following 
amounts: 


Charles O, Finley 31,000 shares 
310 South Michigan Avenue 
Chicago, Illinois 


Charles O. Finley and Mrs. 1,000 " 
Shirley M. Finley 

310 South Michigan Avenue 

Chicago, Illinois 


Charles O. Finley & Company, Inc. 5,000 " 
310 South Michigan Avenue 
Chicago, Illinois 


The above named purchasers are parties plaintiff to the action entitled, 
Charles O. Finley, et al. vs. Parvin/Dohrmann Company, Inc., et al. 
(now pending in your Court as case number 70 CIV 4306), are pursuing 
their own rights and remedies regarding certain of the matters involved 
in the Moseley litigation, and desire to continue to act for their own 
behalf. Accordingly, on behalf of the above named purchasers, I hereby ° 
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a 


request that they, and -ach of them, be excluded from the class referred 
to inthe order dated June 28, 1972 and from the proposed settlement 


referred to in that order. 


asers that they not share in the 
Moseley litigation 


It is the desire of the above named purch 
benefits of any favorable judgment or settlement in the 
and that they not be bound by any judgment entered therein, 


Very truly yours, 


4220.2, 


Charles O. Finley, individually 4 48 
Agent for Shirley M. Finley, ‘and 
as President of Charles O, Finley 
& Company, Inc. 
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Transcript of Hearing Before Honorable Inzer B. Wyatt, 


May 2, 1975 


PERKTAT AAUP ARY re 
BPeeN VUE stay Sg Aiwk. 


COLEMAN, WILLTAM 


AM iit 7 
) JOHN . 


B. WYATT, 


SHEA, GOULD, CLIMENKO & KRAME 
Attorneys for Plaintiffs 
SHEL TOS 


» Ese 


is, BSC, 


TOVNLEY, UPDIKE, CARTER & RO 
Attorneys for Defendants Parvin-Dohrmann 
and Scott, - 
RICHARD J. BARNES, Esa., of Counse] 


(Continued) 
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simple. 
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Finlev versus Parvin-D 


rt 


What hefore 


motion 


right. will hear the movants. 


I am Richard J. Barnes, 


Carter & Rodacers 


Ss Parvin-Dohrmann & C 
-d defendants. 


Honor, the i: S posed by this motion are 


ples involved certainly 


are 


The facts are not complex, 


ontroverted, I submit to vour Honor what 


be my conclus 


application the 


that it would be, in 


discretion if your Honor were to deny this 


re this case to co to trial, now or at 


COURT': Barnes, the 


ich tained in this court for 


J 


ears, Suppose, what could 


is 


cas 


BARNES to start 


the plaintiff have 


certainl:* 
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I don 


~ + + cr y may 
1s not qoing sCOVCTY. 


narire 
BARIES : 


THE COURT 


MR. BARNES 


and very Ci ex 3 s that occurred 


ses comnlex 


you 


notices 


case was called for » -rial conference 


plaintiff served us with this batch of 
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oo at aga 
on an NTS 


does meed 
but does 
dence there is that they felt tl needed discovery bi 
is too late. 


liscovery now. 


THE COURT: 


is concerned. 


Look: [I cannot d t | a trié because ] 


asking you, Mr. Barnes \ se he i ys, you had 


a system which I think was somethin ike t state Court 


system, had to notice : trial, and if you 


not notice <é . a j a note of issue, then 


that was fault an omission, and you could understandably 
a note of issue. But 

under what I regard a stupic I a vicious system, as I 

have said many times from this nc} > which I am powerless 


L¢ 


to do anything to prevent, under the present system plaintiff 


does not have to file anv O fF issuc, and what I am con- 
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presente 


iaqe to 
saying 


Civccuit. 


due respec 
this court ar ien't mean you, your Honor; mean this 
system here -- : t think it is emnowered to 


off the books, i the } have cited 


THE COURT: Al(b) is failure to prosecute? 

MR. BARNES: Yes. 

THE COURT: But there is no precedure in this 
court at the moment for any plaintiff to get a trial; don't 
you understand? 

MR. BARNES: Your Honor, there is a procedure, 

THE COURT: 


“MR. BARNES: There was a procedure in one of the 


cases that stemmed out of this thing. There was an attorney 


who kept barraging the judge -- 


THE COURT: Certainly, I don't want to make any 


THE COURT: 
trial? 


I gave you one 


That accent. 
what choice is defendant 
Tnen does he move to dismiss for 
the case, and then you 
five years have elapsed, that the def 
nave been prejudiced? 


this Circuit has said a defendant is not req 


to show prejudice. Prejudice; imnairment to 


presumed as a matte > of law. he only time a court 
Circuit has had to consider the matter of nrejudics 
defendants is when the plaintiff comes in with excusable 
negligence. Here we don't even have that, 


Your Honor, it just seems to me what you are saying 


is, you are making inoperative -- and I know that is a word 
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that is not highly thought 
operative a very -- 
THE COURT: 


MR. WIE ar oO had 7 >, I suvnpose 


Your !lonor, that » would jus 9 written off tire 


books, and every defendant in a case in the Southern Dist 
of New York would not have the same rights. 
And, very important, this ian’ t 


tactic. You read the cases, and you 


defendants in this court do not have what defendants in every 


other court in the United States have, and if that doesn't 
violate the equal protection under law doctrine or due 


or something, I don't know what does. 


THE COURT: Well, for one thing, the defendant 


didn't come forvard and make a motion to dismiss until 


the court, as an institution, stirred up this sediment. 

other words, as I view it, if the court as an institution 
done absolutely nothing, this case would have slumbered on 
five or six more years. But because of what scems to me a 
mistaken and misguided notion that in order to comply with 


our master, the computer, we have got to manufacture 


of cases disposed of, hecause we've got to do that we stirred 


it all up. 


We initiated cshis program, and the care 


6 


Oo 


10 


1} 


13 


14 


15 


16 


17 


18 


19 
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assigned tc sked Hagistrate Schreiber to aclp me, 
and he got after the parties, and then suddenly tne defendants 
decided to make this motion. 

MR, BARNES: Okay, but, your Honor, -- 

THE COURT: And, of course, from ny selfish stand- 
point, I would love to be able to grant ae 

MR. BARNES: May I address myself to that voint? 

It seems to me, your ilonor has what I thought is a concentual 
problem that Magistrate Schreiber had before he made his 
recommendation that this case should be dismissed, and I 

would like to emmhasize something we said in our paners. I 
was there, and I don't recall Magistrate Schreiber saying h 
recommended that the case should probably be dismissed, and 
our notes do not reflect he used that werd. ’ 

THE COURT: No, but the stenogranhic transcript 
reflects it. 

MR. BARNES: If he used that word or added it 
later on, I strongly ucqe it was out of deference to your 
Honor's role and discretion to dismiss the case, not the 
Maqistrate's, 

But Magistrate Schreiber had the same conceptual] 
problem. He said if we had moved this case be dismissed | 

| 
six months or a year ago under 41(b), he would have no auestion 


in his mind that any judge in this District would have dis- | 


9 


10 


1) 


12 


13 


14 


15 


16. 


17 


18 


19 


21 


23 
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missed the case. 

But he had the same conceptual problem, and now we 
are here, and we have this crash program. 

Nov, it is true this crash »yrogran -- ta igot. ric. of 
cases over three years old -- has a very salutary pursose ind 
objective. One of the objectives cannot bej s1ovever == 

THE COURT: Well, I don't hannen to think so. 

MR. BARNES: Fine. I won't take issue 


HWonor:' on that, but hai its objectives, cne Of the oojec 
ives cannot be to repeal Rule 41(b). 

Secondly, if what the Second Circuit says 15 true 
that the only operative fact in considering a motion under 


4 


Pule 41(b) is that there has been a lack of due diligencs 
fact that Judge Edelstein and the other judges ceciced to 
bring all these cases up at once can't chanae that legal prin- 
ciple or change the fact that there has been a case that nas 
been dormant for five years. 

THE COURT: Mr. Barnes, I don't think we can cver 
overcome my logical difficulty here and that is, under the 
present svstem, the reason that there hasn't been a trial of 
this action is not attributable to the plainti<£; it is at- 


‘ 


tributable to the ‘institution, 


If we were talking about discovery, tiere would be 


no problem at all. There is no question there will be no dis- 


THE 

EvvaL 
now I can 
THE 

Zt is 


fault. 


iff can ask 

MR. 
the nlaintiff' 
this point in 
THE 
MR. 
didn't 
plaintiff, Mr. 


that we 


did absolutely nothing in 


THE 


ment of 


MR. 


late for that. 


six months 


are. 


abandon this 


should have been getting ready 


the trial, 


from 
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Your Honor 


a! 


COURT: 


see how, despite my 


personal 


HlLALnHELEE a-triak. 


And 


COURT: Because it haen't been the plaintiff's 


because we have no mechanism by which a plaint- 


for: @ (trsel. 


BARWES: What you are saying i: 


s fault because he hasn't got 


time. 


COURT: That's right. 


BARNES ¢ You are not assuming 


case? Ilow can you possibly 


Finley, intended to nrosecute this 


to defend it 


a 


c 
~~ 


$3,000,000 securities case? 


COURT: Well, if you are asking for an adjourn- 


that would be -- 


BARUES: I am not, your Honor. It late, too 


ec 
~ 


This case should not be tried tomorrow or 


now. We don't know what their legal theories 


We don't know what they have abandoned. 


A-122 
Colloquy 
THE COURT: Tana is their 
MR. BARNES: We have witnesses who are not under our 
¢ 
control, who are } >, who are de 
are eight brokerage houses involved 
are gone. God knows in what condition 
are. 
If this was a olaintiff who had the faciliti 
the money to prosecute the case, if he had done something 


’ 


would have been doing something right along lic had 
tion of prosecuting this: case... “He ‘was 
to happen. We was waiting for something to happen, 
has happened: a year ago, when he got ajj his money 
You are saying that he couldn't do anything 
this time. This was called for a pre-trial conference on 


April 3rd. Over two weeks later I ked zir.. Carro}: 


- 


asked him on April 3rd, “Will you nlease find out from cfr. 


Finley whether he tendered his stock 9x $88 in cash, aavine 


paid $90 for it" -- on April 3rd I asked him that, 


two weeks later I asked him the question, and he 


haven't heen able to get hold of “Mr. Finley. He 


turned our call,” 
Does that sound like a plaintiff who is anxious to 
come in here and take un your HNonor's time and our time in a 


very complicated securities case, or docs it sound like 
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somebody who 
courthouse 
I. don't think 


THE COURT: C I wash 7 


qrant your motion. Nobody wants t 1¢ a motion more 


to grant yours, but I have thought about it, 


just don't see how I can deny a trial to a nlaintiff 


wants a trial, in a case where it is not his fault t 


hasn't gotten a trial. 

MR. BARNES And if we had been called 
from now, SO 1] rould be ten years since 
suit, then your Honor would take the same nosition? 

THE C 4 I think so. 

Then there is no Rule 41(5) in 
Crrevuit. 

THE COURT: There isn't, under the present 
but apparently the system has some possibility of 
because this present nrogram was i EL<t to bring in 
these cases over three years old, and that is how this 


dredged up. 


al] 


got 


MR. BARNES: But if discovery is completed and 


somebody says, “I need one more depcsition,” that is one 


and those cases should not he penalized by this new sy 


that. Court has ‘nstituted. I agree. But how many 


thing 


are you going 

securitics 

Do you have th 
The 

those three-ye 

trial, and the 

waiting anxiou 


THE 


of all the pla 


have you had l 
ago, How many 
THE 
vehement, but 
EriaL. 
Does 
MR. 
THE 
discovery? 
MR. 
THE 


MR. 


covery? 
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at many such cases 
- . ye 7 ° = 
cases +" you are talking 


ar-old ses, sure, they 


re are probably a lot of nlaintiffs who are 


siv for trial. 
COURT 
intiffs 
You don't have 
ike this? This program w 


such motions have you had? 


COURT: Well, I know you feel put unon anc 


I don't see how I can refuse to give this man a 


the plaintiff want a t?1a1? 
SHELTON: Yes, your Honor, 


2¢ 


COURT: You realize the plaintiff will 


SHELTON: Yes, your Honor. 
COURT: No discovery. 
SHELTON: Yes, your Honor. 


BARNES: And the defendants will have 


have 


no di 


no 


S- 
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of the firm 
Proprietary 

May 1 heard or; his hecause I think 
of my clients moving nartyv j chaps even 


ana 


that b are disn d, neople are dead, 


First. time. ft Eane in plaintif£'s response p 


in which he contends that my client 


contact, when there are es ten different paragraphs 


comnlaint which allege that my client intended sorething or 
my client represented something or my client Knew something. 

Your Honor, I represent F.O.F. Proprictary Funds, 

F.O.F. 

THE COURT: What motion are you arguing? 

MR. MEISTER: am arguing the motion 

THE COURT: I am not going to dismiss 

MR. MEISTER: I would like your Honor to give me 
five minutes so your Honor can appreciate tne prej 
client. 

F.O.F. Was a wholly-owned subsidiary of the Fund 
of Funds, which in 1971 came under the control of and was 


raped by Robert Ve It is now under the control of a 


Canadian court-appointed liquidator, and my firm was asked by 
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the two judges whc 1d his ; and another 
various 
dated, Plaintiffs 1 hi ‘ase never respond 
letter. The cases 
case was sev.tled,. 
In the interin, 
Cowett, 
ary in bt 196 whe -hese events occu 
died in 1974. 
court in the case of United States vers 
the number of which I don't have, but 
Honor's chambers, if your Honor would 
Cowett was the chief executive officer. Mr. 
man whoa could have >stifi s to what F.O.,] 
when it bought the stock ance when it sold the stock. 
Now, as I uncerstand their complaint, theix com- 
proceeds against us on a theory that we had luty to 
register because at the time we purchased our stock, we should, 


‘ a | 


have known and in fact did know that we were not propcr stoch- 


holders under some Nevada regulation or ordinance and there- 


fore that we would have to sell our stock in Parvin-Dohrmann 


very quickly. 
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a conversation yesterd 


General out there, and he can't help 


what we 
to me, your Honor, is the very circumstanc 
to.the rt of Apveals of this Circuit i) 
Treadway versus Chrysler case, 
THE COURT: That was before the present systen 
into effect. 
MR. MEISTER: But, your Honor, there is 
procsress than getting a trial. 
THE COURT: Not for present pnurposes, there 


I have already said there will be no- discovery -- period. 


MR. MEISTER: That, your Honor, Dr slate, but 


it doesn't get me my witness back alive. I am prejudiced be- 
cause they abandoned the case, and they didn't do anythina. 
THE COURT: I suppose you've got a suit under 
Section 1983 against the Court. But how can JI say to this 
plaintiff, “You are dismissed because judges of this court 
have not brought you in and set the case down for trial"? 


MR. MEISTER: I think the way the Second Circuit dic 
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bringing the case 


They never noticed my €dcposition unti 
THE COURT: 


depositions. They don't 


get any ansvers to inter 


think 


known litigants re shandoned, 


pros ite a and if he were interes 


would hav and meanwhile, all 


the far ends of the > After all re Ai business 


in the United States. How am I going to try the case? 


could have done it before if they had startcc because I could 


a 


have taken denositions. 


Your Honor, there is one case that I 


~ lO 


think you should r 1, i he § Circuit, where a motion 


was made in the middle of discovery, before trial, to dismiss 


for failure to prosecute, and there was a judgment 
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Jani ) -} + Sm " . gt. 
1enlied é motion ¢ to a 
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the mic 


that answers the 


your Honor, about these peonle not having 
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I am Reginald Leo Duff 

Spanbock, Londin, Rodman 

and Lamont and Punphy. 
denied di 


hink - ic ntirely nr "ric c ,n - ; 
I think that is entirely appropriate in the present circum- 


stances, except for this fact: 


fost of the de: 2nd . hink bse : 
Most of the ndants, I think, with the excention 


- Proprietary Funds were subjected to investiaation 


} -he -j 1 Ss Bee , ' . meer 
by the American Stock Exchange and Dy tne Securities & Exchana 


Commission, Their testimony has heen taken in circuns+t 


Mmscances 


uncer which I exnect, your Nonor, if the law will support 


T , 
and subject to my Rule 1] shortly to move 


the subpoena for those transcripts 


The plaintiff, although he has done nothing these 


five years, may have had access to our testimony under circun- 


stances not protected by the presence of counsel or the other 
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protections which depositions would have afforded those 
clients. 

On the other hand, we learned today that in his 
chase of his private placement sto k in 1969, plaintiff 
borrowed the entire purchase price, which seemed to me to 
a clear violation of ! ° - Reg. U, and it seems that 


is justification inaction for five years, and w 


‘ 


not going to he lov to have discovery io not even 
know how much damage 

We understand that in an SEC nroceeding, settled 
two vears ago, securities were given to all stockholders of 
record in July of 1969, of which plaintiff s one, and those 
securities have been valued at approximately a dollar 
Now, that represents roughly one half of the dameges 
on this private placement. 

We have no access to those 1cts, because your Honor 
will give discovery neither to us, who have perhaps foolishly 
but neverthelsss relied on what we deenec to be an abandonment 
in this case, nor to the plaintif< inJess vou quash the 
subnoena, plaintiff doesn't need discovery. He can cross- 
examine us on otherwise inadmissible questioning. 

THE COURT: Has there been a motion before this 


afternoon to quash certain subpoenas? 


MR. DUFF: No. JF am simoly advising your Honor 
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that I have suc! t mot tinder advisemen 


have to cea) 


There is an inequity here. 
Your Honor, I am Joel W. Sternma 
of Rosenman, Colin, Kaye, Petschek, 
Fmil, and I am anpearing here for a proposed interve 
fendant, Argent Corporation, which is the s 1ccessor in 
est to Parvin-Dornmann. Corporation. 


Your Honor, I have with me in court todav 


from Chicago, who represents the Argent Corporation. If 


ah 


coulu have your permission, your Honor, I would like to have 


> 


him admittec for the purpose of this argument -- I 


his admission for this purpose? 


THE COURT: lis firm have some mctions they would 


like to put on? 

MR. STERNIHMAN: >, your Honor. 

THE COURT: Shouldn't I cet rid of the motions 
I already have before me? 

MR. STERNIAN: Well, your Honor, Argent is in 
position to be helpful on 

THE COURT: No. I don't think I want to hear 


thing more about discovery. Now, let's see -- 


MR. STERNMAN: Will we be aivic to speak to the Court, 
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2 following your other rulings, your lionor? 
| 
3 i THE COURT: Of course. 


| 
MR. BARNES: Your Honor, before you pass on to the 
| 


4 53 
5 || next one -- and I confess I am not sure of the procecure here 
6 | -- but in view of the fact that we might not have much time, 
7 || I wonder if we could submit to your Honor a proposed order 

} 
8 || which would contain a Section 1292 (b) certification. I think 


= - 
that we 


this has a very significant impact on our casc and 


of course, believe that 4 trial in this action, which coulc ao 


on foran extended prior of time and might turn out to he a 


the fact that a Gecision bv 


i 
10 
ll | 
12 


total waste of time, in view of 


13 | the Second Circuit miqht have sone impact on this new procecu 
14 | that the Court has adopted for civil cases three ycars old 
« ° ° ° * ° . | 
15 and older, I think it might be appropriate if we covld get 
. . . . . ’ 
1% || some kind of expedited proceeding before the Second Circuit. 


17 THE COURT: Vell, let me face that in due time. 


MR. DUFF: ig 1 join in that? 


COURT: Yes 


THE 


20 MR. MEISTER: May I join in that? 
THE COURT: Yes. Let me first dispose of the 


pending motions. 


You understand that as I have attempted to make 


clear, I want to grant the motion to dismiss for lack of 


prosecution, and the only reason that I am not going to do 
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he 
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it is because I do not see what the nlaintiff coulc have done | 
during this period to get a trial under the present rules 
ef this court. | 
| 
Therefore, Mr. Clerk, I have endorsed this motion | 
by Mr. Barnes' firm: "After hearing in open court, the within | 
motion is Genied for the reasons given in onen court. So 
ordered," | 
Now, Mr. Shelton's affidavit, which appears to be | 
an original, is to be filed, and I ask that it be filed and 
docketed. 
Now, was there a motion by one of the other de- 
fendants? 
MR. DUFF: Your Honor cenied the motion. 
MR. SHELTON: Your Honor, may I just sav one 
thing -- 
THE COURT: Well, I have just denied the motion. 
What do you want to say about it? 
MR. SHELTON: I will sit down. 
MR. MEISTER: Do I understand that your Honor has 
actea on our request for a 1292(b) certification? 
THE COURT: I am just acting on the motion to dis- 


miss for failure to vrosecute. 


MR. BARNES: There has been a joint motion. 


THE COURT: All right. So, having disposed of this 
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motion, I have disnosed of every piece of business before re 
for the moment. 
Now, what about the 129?(b) motion, Mr. Barnes? 


Were you going to ask me for that? 


MR. BARNES: Yes, your Honor. Again, on behalf of 


the co-defendants, I think we would jointly want to ask your 
Honor for such a certification, anc -- 

THE COURT: Does the plaintiff have anything to say 
about that? 

MR. SHELTON: Well, your Jionor, for the reasons 
expressed in my answering affidavit, I don't think that this 
is a case of such dismal nealect. “ir are prepared to go to 
trial. We have our evidence. We have subvoenaed witnesses, 
eight witnesses for Tuesday. We are ready to move. We don't 
think there should be a certification in this particular case. 
I sce no real question of law that is oresented to the Court. 

THE COURT: The difficult is that I am afraid we 
aren't going to be able to have a t> shortly, anyway, be- 
cause, as I think I told you when we :ere here before, my 
assignment for the next two wecks 1 to the emergency part. 

MR. SHELTON: Yes, your Honor. 

THE COURT: And that sits in:Room 506, and I have 
learned, to my dismay, that Room 506 has no jury room, ard we 


then investigated to see whether on the fifth floor there was 
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| 

| | 
2 4 any other room that we could use as a jury roon, and there ! 

| 

| 
3 isn't anv other room that I can use. 

| : . 
4 MR. SHELTON: All right, your Honor. 


THE COURT: So I can't make bricks without straw. 


MR. SHELTON: I would sav to your Honor that in con-" 


7 | versations with Magistrate Schreiber, my client was willing to 
| waive a jury. I think Mr. Duff's client was willing to waive 


9 a jury. I think F. O. F. was. I think Mr. Barnes told me 
10 | that on behalf of his two remaining clients he is willing to 
! 
11 waive a jury. 
| 
| 
12 So there is only one client, as I understand it, 
| 
13 that is left who needs a jurv, if the new counsel is to come 


into the case. | 


THE COURT: Well, is it to be a jury case or non- 


_ ~ 
uo =~ 


16 jury case? | 
17 MR. SHELTON: I don't know, your Honor. It could ao | 
18 either way. | 
19 MR. STERNMAN: Your Honor, that is one of the issue: 
20 I was going to raise. I wonder now if Mr. Byman could ad- 

| 
21 dress himself to that issue. | 
2 THE COURT: Of course. | 
23 MR. BYMAN: Your Honor, I am Robert Byman. | 
24 With respect to the issue of a jury, your Ilonor, we ! 

| 
25 have basically the same nosition that we have with all of the | 
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issues in this case. 


We learned of this case for 
Tuesday of this week. We have not hac the hi e: to maxe 
intelligent decision with our clicnts a: what we should 
with any of the issues in 
Honor -- the jury aside, or the trial is the question 
of your ruling on discovery. 

We think that the di verv ruling should be dif‘fer- 
ent as to Argent Corporation, he le whom we represent. 


Argent Corporation, your Honor, td not exist until Avril of 


1974. In August of 1974, Parvin-Dohrmann, the defendant in 


this suit, was merced into Argent Corporation. 
At that time, Argent was tolc and relied unon rerre- 
sentations that this case was dGorma t, and so while the other 


defendants may not have taken discovery ond may be bound by 


that decision over the course of the last five years, 


Corporation has never had an opvortunity for disccvery. 


know anything about the issues of this case. Therefore 


1ot ready at this point to make a decision ahout the 


We also respectfully urce vour Honor that we shoulc 
be allowed to take some minimal amount of discovery, and to 
that end we are willing to work on anv expedited Ciscoverv 


you would suggest. We would take Iir. Finley's pesition on 


| 
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H 
2 || Monday and serve a limited number of interrogatories, anc 
3 || I have a notice of denosition and a proposed form of interro- 
4 || gatories here today, and I can file them this afternoon. 
5 || THE COURT: There will be no discovery. That is the 
| 
i! 
6 end of that. 
| 
7 | MR. DUFF: Your Honor, mav I be heard “n the 1292 (b) 
8g | A R | 
| application? 
| | ‘ 
9 | MR. BYMAN: Your Honor, before we aqaet a furthe 
10 we would like to know what sort of officia* stat:« we will 
‘ | 
1) have in this case. We would like to move, on bei.alf of 
| i 
| . x _ | . 
12 |) Argent Corporation -- we have a memorandum ir unnort therceco: 
\3 | and our first pleadinas, if your Honor will allow us to file 
4 them and serve them to counsel in oven court. 
5 || MR. SHELTON: May I ask your Honor: I ama little 
6 confused. Does Mr. Barnes' firm still represent Parvin- 
7 Dohrmann, Inc. ? 
8 THE COURT: I haven't the slightest idea. | 
9 MR. BYMAN: Your Honor, if you wculd allow me to 
| | 
| 
0 || state why we are asking for leave to intervene, it is that 
| 
1 Parvin-Dohrmann, now Argent Corvoration, has somc ‘Ynflict | : 
' 
> ° ° = . 
* of interest between it and other defendants who are represente 
by Mr. Barnes' form, Mr. Coleman, who is one of the individ- 


ual defendants, was the control stockholder, as I understand 


it, of Parvin-Dohrm-nn Corporation. He was one of ihe oeople 


- 
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involved in the sale of Parvin-Dohrmann's shares during a 
tencer offer to the Arcaent Corporation. There are a number cf 
interests concerning which the two could be at loggerheads. 
Argent, thereforg, cannot be effectively representec 
without a conflict of interest arising by 
and Mr. Barnes has conceded that point in his affidavit. 
As far as I know, Mr. Barnes has no objection to 
withdrawing his appearance and to allowing us to intervene, 
or whatever other procedure your Honor would pnermit, but to 
prevent our firm's being allowed to intervene would deprive 
Argent of any effective revresentation in these proceedings. 
THE COURT: Who is Argent Corporation, ane why do 
they want to be a cefendant? 
MR. BYMAN: As I attempted to explain earlier, in 
1974 Argent was incorvorated in the State of Delaware. Short- 
ly thereafter, they made a tender offer for Parvin-Dohrmann 
shares. The tender offer was Ss We acquired 94 per 
cent of the shares during the tender offer, and on August 27, 
1974, Parvin-Dohrmann was merged into Argent Corporation. 
So Parvin-Dohrmann no longer exists. 


Argent Corporation, if any liability does exis* 


against Parvin-Dohrmann, has probably inherited that liability | 


as a result of the merger. Therefore, Argent seeks to be re- 


presented in this action, and, as I stated before, Argent has 
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a serious problem with the continued representation of its 
interests in these proceedings by Mr. Barnes’ firm, because 
of the conflict of interest of these defendants 
defendants and -- 

THE COURT: Why don't you appear for Parvin-Dohrmann: 
I don't know why f£ should complicate the case by aetti 
new corporate entity like Argent Corporation in it. 

MR. BYMAN: Your Honor, we are a new corporéete 
entity. We did exist when these allegations were mace. 


THE COURT: Why didn't you come in a long ¢t:: 


MR. BYMAN: Because of the same reasons 
42(b) motion. We were under the impression 
was dormant. 

THE COURT: Well, that's no excuse. I am not inter- 
ested in Argent Corporation. 

MR. BYMAN: Will you allow us to apnvear for Parvin- 
Dohrmann? 

THE COURT: Well, I can't prevent you. Do vou 
need my approval? Certainly, I will permit a substitution of 


counsel. Do you mean that Parvin-Dohrman wants to acpear by 


your firm instead of Mr. Barnes‘ firm? 


MR. BYMAN: That's right, your Honor. 


THE COURT: Does anybody have anv objection to that? 
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I have no objection to it -- certainly not 
as possible, and I 
to have the Argent Corporation in the casc. 
MR. BYMAN: May we have leave to file 
at substitution? 
The only appropriate papers, 
would be just a substitution of counsel. 


MR. BYMAN: I happen to have such a form in front 


THE COURT: It is perfectly all richt with me. 
won't make any trouble about it. 
Now, let's see about a time for trial. 
Your Honor, befcre we reach se ie 


may I understand whether your Honor i3 ruling on our joint 


request for certification? 


THE COURT: No; I haven't come to that yet. 


do that as soon as I can. 

I guess we will have to try this case on August 
the llth. 

MR. MEISTER: Your Honor, just on a point of nerson 
privilege, is there the slightest chance that we could make 
it some other time, and if your Honor wants, I will state nv 
personal reasons. 


THE COURT: No. I am sorry, but I can't do it anv 


}4 
ai 
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calendar. ‘t's too 


could do it next week. I have told 
you why we can am trying to make the best adjustment 
that 


it beginning on Aucust llth, 


about the 1292(b) motion. 
Yes, your Honor. 


MR. DUFF: Your Honor, may I address 


Yes; of course. 


DUFF: con't have the statute before me, but 


THE COURT: Wait. I will take a look at it. 


All right. I have just read the statute. 


your Honor, respectfully, that 


cuestion here, subject to the recommen- 


afternoon in open court. There seems to us to be 2. desire 

on the part of the Magistrate to recommend, consonent with his} 
responsibility and your Honor's cesponsibility in an action 
Cormant this lona, for whatever reason and whether or not 


| 
the plaintiff had available to him the ability to put this case 


on the calencer, that this case should be dismissed. 
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The Magistrate did, off 


our views, that he was deferring on't wa! to bind him 
by uff-the-record remarks. Your Honor has heen auite exvlicit 
in stating that there is nothing that you would Cesire more 
than to Gismiss the case if you thought you could but that 
the Secor.d Circuit authorities cited to vou by Mr. Barnes 
antedated the new crash program. 

, 


No; not the new crash Dprogran. The 


ac 


> 


individual assignment system. Because although mv memory is 


not good, I think uncer the system antedatina the individual 


| 
{ 


assignment system, I think that cases got on the trial calendar 
| 
by the filing of a note of issue 


MR. DUFF: I so understand. 

TIE COURT: And if plaintiff failed to file a note 
of issue, then that could trigger certain consecuences. 

MR. DUFF: Your Honor is absolutely correct. 


THE COURT: But under the present system, I don't 


see any substitute for the filing of a note of issue, ane it 


is for that reason that I don't find any way that I can fairly) 


throw the plaintiff out. That is my point. 

MR. DUFF: I have understood your Honor's ruling to 
be that. 

I might observe “hat this appears to be ne of those 


cases that fell in the hiatus hetween current cases and old 


to 


~“ 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


zx £ 8B SB 
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cases that ---re~'t computerized, that when it teok all 197f 
cases that were c assigned under the nilot program without 


any filing of any paver, the case immediately came out of the 
general calendar and cot put on some judee's docket. 

So any filing of any document, as a matter of fact 

-- as a matter of fact, I believe Mr. Me *yr's annvearance 

here in substitution did trigger the assiagnmen. at least 
y,to Judge Stewart, of this case. 

Now, be that as it may, I have read vour Honor's 
decision, and if I am wrong, then perhaps *he argument is 
not as strong as one ot either inability to determine when 


for purposes of 4l(p) there is non-prosecution, which is an 


implied repeal of the rule or a belief that the Court lacks 


power to dismiss under 41(b) in the circumstances of the 
individual calendar system. 

THE. COURT: No; it is not: lack iof power. It is that} 
I don't think I «an fairly deny the plaintiff a trial. Surnros¢ 


he had no machinery to urge a trial other than, as has been 


suggested, harassing and bedeviling the judge to qet a trial. 


I don't think plaintiffs out to be reauired to do that. 


MR. DUFF: Your Honor, lawyers both in the State | 
Court, before the adception of the statute, and in this court 


have always been quite resourceful when the interests of their} 


Clients cried out for a speedy trial in bringing to the Court's 
| 
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attention re 
normal place 
I might observ 
have in this court 
because 
they wer2 re-assi oric to 
courts - am sur Hionor does 
the oldest 
crash program. 
So I think the fault here was simply 
assigned to j-da- and 1 somebody's calendar 
could watch 


know uncer the pilot program, for instance 


with a case assigned to Judse Pollack, you were called 
a fairly regular basis and auestioned as to where the case 
going and what has been done since the last meeting, and there 
was no need for a notice of readiness there. 

Your Honor, on the other aspects of 1292(5) that 
may materially advance the determination of the litigaticn, 
your lionor has set us cown for August 11th, and so far 


know, I have no conflict. I mitht observe, though, that there 


are other judges in this court who have the same pressures 


that your Honor has in this case. I know that Judge Knapp 


about to send .ne out at the end of June. That is not, of 
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course, a conflict at this I There may 


developing. 


. 
on August the llth, however much we are orenared to accece 


to your Honor's mandate. 

I submit that the record in this case, in this 
present case, is so skimpy and the issue is so straightfor: 
that this case could be apvealed, assuming the Second 
gr.1uts permission,beceuse, after all, you are onlv certifving 
the importance of the questio.:; the decision is 
of Appeals -- I believe that that issue could be presented 
its raw and naked splendor and we could get a Cecision or 
way or the other, and it might take some pressure off the 
District bench, because I think vour Honor is reading the 
Girective to mean to try cases, whereas I think it is to 

of cases which are not prosecuted, so that you can 
force the parties to trial or dismiss for non-prosecution. 

The issue, of course, is, how do you determine non- 
prosecution? That is the issue which should be certified. 

MR. MEISTER: I would just add two noints to that 
request. First, I believe, if memory serves me reacilv, the 
individual calendar system came into effect January 1, 1973, 
and plaintiff hae failed to prosecute that case for a con- 
Siderable period ~ time prior thereto. So plaintiff could 


have placed it on the calendar prior to then, even uncer the 
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old system, and J think the controlling issue of law is 


whether under the circumstance of this case the Court is 


powerless to what is the correct thing, which your Honor 
wants to @o and which Magistrate Schreiber indicated he would 
do, merely because of a change of rules. 

MR. SHELTON: May say something? 


TEE COURT: ; course. Just on the auestion 


of whether I should or should not give the certification. 


“R, SHELTON: Well, in suvport of the aoplication, 
counsel has been continually referring to Magistrate Schreiber 
recommendation and your Hunor's own views. I don't think 
Magistrate Schreiber has ever made anv recommendation in this 
case on the basis of the papers before you. 

THE COURT: Well, I have seen the stenographic 
transcrivt, in which he stated that probably the motion to 
dismiss oucht to be granted. 

MR. SHELTON: I understand that, your Honor. 

THE COURT: That is ali I know. 

MR. SHELTON: But at that point in time, there was 
no motion to dismiss pending before him, and Magistrate 
Schreiber never had the opportunity to look at my papers. 

THE COURT: Well, that doesn't have any*»ing to do 
with whether or not I should certify it. 


SHELTON: Your Honor, I agree. I do not *«hink 


to 


19 


21 
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there is a controlling auestion involved here. I think the 
question that your Honor has decided today, the denial ofa 
motion to dismiss for lack of prosecution, is something that | 

x 3 ‘ . ! 
would go to the Court of Appeals for the Second Circuit, | 
; : : 3 , : 
especially on an interim basis. There is no controlling 
question here, your Honor. 


THE COURT: Well, I don't know what the Court of 


Appeals would view as the duty and authority of this Court as 


and I have mace it, I think, abundantly clear -- the only 
reason that I don't dismiss the action for failure to 


| 
' 
an institution to cet this case tried. The only reason -- 


prosecute is that I see no machinery under our present system | 


(t 


for getting a case tried if you are the plaintiff, outside 
of writings letters and telephoning the judae. 
If the Court of Appeals could find that the failure 


of the vlaintiff to do anythina in preparation for trial could 


lull the @efendants into positions and enable me in wood con- 


| 
| 
| 
| 
| 


| 


tion. | 
f 


science to disniss the case for lack of prosecution or failure 


to prosecute, then that would materially shorten the litiaa- 


MR. SHELTON: Your Honor, the facts in the affidavit 
that I have submitted to you make it ecrvstal clear that we have 


done a lot of work in connection with the preparing of this 


case for trial. 
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THis COURT: Wall, I must say that I think that che 
case has not bee prepared for trial. But that is not the 
reason. That is beside the point. 

I am not going to permit any more discovery, but 
why shouldn't I vermit these people to get my decision re- 
viewed in the Court of Appeals, if thev can do it before the 


llth of August? 


MR. SHELTON: What is the controlling question that 


is involved, your llonor? I don't see any controlling questicr. 
on this issue at all. 

THE COURT: Under the individual assignment svstem, 
whether there is anv wav to dismiss a case for failure to 
prosecute when the Judge to whom the case is assicned has 
not scheévrled it for trial. 

MR. SHELTON: They could have raised -- 

THE COURT: Remember, I 
than two weeks. 

MR. SHELTON: And your Honor has scheduled it for 
trial already, anc we are ready to go. 

THE COURT: Yes, but by the time I got it, it had 
been long, longa dormant. 

MR. SHELTON: Well, that is true, your Honor. 

THE COURT: I think I will grant the certificate. 


It may be ineffective, hecause it may be that the Court of 
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you have made on the record here, your Honor, are in any way 


facts 


basec on the 


that I have presented in the record. 


Colloquy 
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I, | > 
2 || Appeals won't take it, or it may be that if thev take it 
3 there can't he a decision before the llth of August. But I 
| : 
4 || don't know of any reason why I shouldn't permit them to do 
} 
H 
~ 5 |} it, and you can tell the learned Judaes of the Court of 
| | 
‘3 6 || Appeals all these cood reasons why you think I am richt. 
| 
| 
y | MR. SHELTON: Very well, your Honor, I would resnect- 
l 
8 | fully submit I don't think this is a auestion that should ao 
9 || to the Second Circuit. I don't think it is that kin? of an 
| 
10 | issue, md I don't think that this statute was meant to serve 
| . | 
cv | that kind -- | 
| | ! | 
12 | THE COURT: Well, if I am wrong in my apvnroach to 
? | 
13 || the problem, then certainly it will have qreatly simplified 
| | 
14 || the matter, because we wouldn't even have a trial. I can't 
15 say anything more than that. 
| 
16 ! Now, will counsel prepare a vroper order on this 
WW || certification? ; 
| } 
18 || MR. BAPNES: Certainly, vour Honor. 
19 | THE CCURT: And I will sian it. | 
20 |} MR.SHELTON: May I ask one thing, your Honor. I 
| 
21 |; don't know if vour Honor, because we just brought it to your 
22 | Honor this morning, has had an opportunity to read our 
23 | ansvering aff rit at all, and I just wonder if the remarks 
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THE COURT: No. Let me read 

(Pause.) 

THE COURT: <All right. I have read Mr. Shelton's 
affidavit now. What do vou want me to do? 

MR. SHELTON: I just wanted to maxe sure that yvour 
Honor had had a chance to look at it. It explains what had 
actually occurred in th ase, an@ I thought that might in- 


fluence the question of whether or not this is something 


that should be so-certified. 


THE COURT: jo. I don't think after reading this 


affidavit I will chance any of the rulings or remarks that 


° 


I have made this aftesoon. 
MR. SHELTON: Your Honor, I suspect the way we have 


lef his now with Magistrate Schreiber, I take it that he is 


Going to ‘ormulate a pre-trial order. 


THE COURT: I don't know. 

MR. SHELTON: Well, that's what he told us he wanted | 
to do. Shall we follow up with Magistrate Schreiber on th 

THE COURT: Hasn't it been assigned to him ior pre- 
trial purposes? 

MR. SHELTON: Yes, your Honor. 

THE COURT: Of course. 

MR. SHELTON: We will do that very promptly and try 


to set a date. 
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Now, may I ask counsel, so I will know, whether or 
not we are going to have a jury or a non-jury trial. As I 
understand this, yvour Honor, the only one who is still con- 
sidering that auestion is new counsel for Parvin-Dohrmann. 
understand tha’ ali of the other parties ha’. aareed to waive 
a jury trial. 

THE COURT: Well, obviously, I don't like to anree 
to exert the slightest pressure on anybody te waive a jury, 
but if you mean can you ask cou! sr Argen:: if they have 
reac hed a decision on that quesiion, 1 certainly vould ner- 
mit that. 

MR. SHELTON: What I really wanted to know, your 
Honor, is whether or not we really couléen't fix a date when 
someone would make up their mind when we can proceed. 


THE COURT: How about counsel for Argent Corpora- 


MR. BYMAN: Your Honor, our position has not chancec 


in the last ten minutes. 
THE COURT: am not attempting in the slightest 
to exert any pressure. As a matter of fact, if it goes to 
a jury, it is a lot easier ‘for me. 
MR. BYMAN: Your Honor, in the last ten minutes 
nothing has changed. I would have to consult with our client 


before I could make that k'nd of a decision. 


| 
| 
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THE COURT: Obviously, HLainexves*s 


to know about it. What is a reasonable t 


about 


MR. BYMAN: Your Honor, our clients a in CaLvetornm 


We would have to get back, talk to the nother attornevs in 


this casemd get a meeting together to make some sort of 
@ecision, and we also have informing ourselves 
about the nature of this case ana find out why other defense 


counsel have decided to waive a jury. 


THE COURT: All I am asking you is, what is 


reasonable length of time? 
MR. BYMAN: I would say two to three weeks, 
Honor. 


MR. SHELTON: is fine. 


MR. BYMAN: Your Honor, rather than having your 


Honor set an order for us to respond, I think it would be 


best to have Magistrate Schreiber take care of the technical- 
ities of that. 

MR. BARNES: That is what I was going to sugcest, 
your Honor. Let him work this out along with any schedule. 

MR. DUFF: Might it not be sce -— 

THE COURT: No. I am going to direct counsel for 


Argent to notify counsel for the plaintiff, on or before *< 


close of business on May 23rd, whether they want @ jury oF 
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whether they cemand a jury or insist ona jurv or waive a 


so that counsel for the plaintiff will know what kind of a 


case he's got, whether it is a jury ¢ ise or non-jury case. 

All right. Thank you. 

MR. SHELTON: Your Honor, one other thing. I have 
issued subpoenas now which are returnable on the 6th, when 
your Honor had set this case for trial. I do not know whether 
I can recall them in terms of sore of the peorle. Some of 


them hare been served actually on the defendants themselves, 


Mr. Dunphy, who was servec, and Jesup & Lamont. 


All I would like, your lionor, because I don't want 


to have to re-serve these people, mav I have it unéerstood 
on the new trial date that iese people will be here ayain 
insofar as they are under the control of these defendants? 

THE COURT: Well, so far as I am concerned, you 
can. Does anybody have any problem with that? 

MR. DUFFY: I have no problem with that as far as 
the clients whom I represent are concerned. There are former, 
partners of my firm whom, while we are, of course, on speakina 
terms, I do not control. 


MR. MEISTER: I should state for the record, to 


the best of my knowledge, ry client and no one affiliated with 


it has received such a subpoena. 


MR. BARNES: Your Honor, one further item of house- 
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Go ao -- hopefully we will 9 : Fhe Second 
obviously some of 
importan 
an answering aff 
read once, on tnc¢ 
opportunity to ¢ over the weck end whether 


reply affiday - reallv to change vour Honor 


but simply : 7e , correct some of the inaccuracics 


your Honor, tnaat we @on't neca 
davit. s the kind of thing you can just arque in 
rad time to study it. 
So all I can say is that Nonday we wil 
Honor Know that we are going to put in a brief 
not put in a brie fi Aavit. 


| 
| 


MR. SHELTON: Counsel says they are making a motion 


the Court of Anve They will have an affidavit there. 
there is no need of it. 


MR. DUFF: I don't believe tnere is need for a 


THE COURT: All right. The fewer administrative 


problems that I have, the better. 


ibvocnas on whon the defendants co not control. Thev 


MR. SHELTON: Now, there are some people we have | 
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“en 
+ } ,>aé + 
will be here,if I 
your Honor direct 


return da 


but I do want you 


in Connecticut, whict 


Court. I mav 
THE COURT: 


thea 
Li 


I said, I am in 


practically a twentv-four-hour-a-day job. 


THE COURT: 


Cirection, 


that. 


N: Yes, 


to know 


not be 


so-called 
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head them 


) 

add 

w 
~ 

4 

~ 


vou 


There is a 
: Of course, 


that 


is within 


Well, just 


: They are returnable 
I am nerfectly willing to make the 


but. 2 can't carry it 


MR. SHELTON: We will 


bidil, 


Honor. 


vou Vo ry 


much. 


they cor 


limit to 


someone 


some of 


subnoena 


yle to head 


mo TE NCY 
emergency 


9lease remenber 


my heac. 


someone 


a ee ° entrees or exvev 
ee eas tes usien Gan the winkén te © (certified) 


wT ce 
entered in the offices of thu clock of the wikia 


ater on . a9 


ones 
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